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SERVICE AND EVIDENCE ABROAD UNDER 
ENGLISH CIVIL PROCEDURE 


The George Washington Law Review is pleased to be 
able to make available to its readers this symposium and 
panel discussion on British and Canadian practice and 
procedure in the serving of process and taking of evi- 
dence in other countries. The papers and comments 
were originally presented orally under the auspices of 
the International and Comparative Law Section of the 
American Bar Association at the 1960 Annual Meeting 
of the ABA. The symposium was arranged and chaired 
by Mr. Harry LeRoy Jones, for whose gracious co- 
operation the Law Review is most grateful. 


The Editors 


INTRODUCTION 
Harry LeRoy Jones* 


This is our second symposium on practice and procedure in 
‘international’ litigation—or, to avoid single-quoting the word ‘in- 
ternational,’ perhaps we should say transnational litigation. A 
symposium at this meeting is opportune. The Commission on In- 
ternational Rules of Judicial Procedure which was established by the 
Act of Congress of September 2, 1958, to make a study of and 
recommend improvements in our existing procedures of international 
judicial assistance recently rendered its first annual report. At the 


* Vice-Chairman, International Law Division, Section of International and Com- 


parative Law, American Bar Association; Director, Commission on International 
Rules of Judicial Procedure. 
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same time, and as a result of the beneficence of the Carnegie Cor- 
poration, the Columbia Law School inaugurated a Project on Inter- 
national Procedure which will cooperate with the Commission. Pro- 
fessor Willis Reese is chairman of the Committee of the Faculty in 
charge of the Project. 

The Judicial Conference of the United States was authorized 
by an Act of Congress of July 11, 1958, to make a continuous study 
of the rules of practice and procedure prescribed by the Supreme 
Court for the other courts of the United States. In April of this 
year the Chief Justice announced the appointment of a standing 
Committee on Rules of Practice and Procedure, under the chair- 
manship of Judge Albert B. Maris, and five advisory committees. 
Collaboration between the committees of the Judicial Conference 
and the Commission on International Rules of Judicial Procedure ap- 
pears to be called for, because the Commission, in order to consider 
and recommend improvements in service of process abroad, taking 
evidence abroad, and in proving foreign public documents will have 
to consider and recommend amendments to or revisions of Civil 
Rules 4, 28, 29 and 44, at least. 

The Federal Rules of Civil Procedure of 1938 owe a great deal 
not only to the best in the codes of practice and rules of our several 
states but to the English Rules under the Judicature Acts. Our 
pioneer authority on comparative procedure, the late Professor Robert 
Wyness Millar, tells us that with the advent of our new rules there 
was an exaggerated reverence for the modern English system which 
blinded us to the importance of American contributions. There is no 
such danger as to the procedure of international judicial assistance be- 
cause there are no American contributions. English legislation, rules 
and conventions are many years ahead of our own system, if progress 
can be measured in years, and if, indeed, we can be said to have any 
system. 

In our international juridical relations, the United Kingdom, with 
the Commonwealth Countries, taken as one, is the most important 
of all foreign jurisdictions. Statistics from the Department of State 
for two recent years show that Great Britain ranks second and third 
and Canada, fourth, in the number of depositions taken for American 
courts. So we are taking advantage of the presence of our guests of 
the British Bar and are asking them to assist us in our start to im- 
prove our own procedures by telling us about theirs—about their 
practice with the countries of the Commonwealth, with the countries 
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with which the United Kingdom has no procedural treaties, including 
the United States, and with the score of civil law countries with which 
the United Kingdom has conventions. 


PART I 
THE RULES OF THE SUPREME COURT 


Master B. A. Harwood* 
Queen’s Bench Division of the High Court of Justice 


The prophet Ezekiel in the course of his wanderings came upon 
a valley which was full of bones—“and lo! they were very dry”. At 
the inspiration of Providence the bones became covered with flesh 
and sinews, and life was breathed into them. In approaching the 
dry topics with which you have asked me to deal I cannot encourage 
you to hope that I shall be assisted by any such miraculous inter- 
vention. 

Lord Dunboyne is far better qualified than I to deal with the 
Conventions which govern the mode of service of judicial documents 
and the obtaining of evidence abroad. That form of judicial assist- 
ance which consists in the reciprocal enforcement of judgements is 
a wide and well-ploughed field. To me falls the task of explaining 
how and when the English High Court in civil proceedings will 
allow and will request the service of its process abroad, will allow and 
will request evidence to be taken abroad, and will order documents 
to be served and evidence to be taken in England for the assistance 
of foreign tribunals. There are certain peculiarities as regards Scot- 
land and Northern Ireland with which I shall not trouble you. 

First, then, as to jurisdiction, upon which I feel that you would 
wish me to say something; for there appears to be some conflict be- 
tween the extra-territorial jurisdiction exercised by the English High 
Court and the American doctrine of Due Process, by virtue of 
which, if I understand it rightly, American courts have held that a 
foreign court has no jurisdiction unless the defendant receives notice 
of the suit in person when he is in some way present in the area of 
the litigation. Accordingly, so I understand, your courts do not 
assist by themselves serving the process of foreign courts. 


*M.A. (Oxon.). Barrister-at-Law (Inner Temple) 1927. A Master of the Supreme 
Court, Queen’s Bench Division since 1950. Editor, “Odgers on Pleading and Practice.” 
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Orders for Service out of the Jurisdiction 


With certain exceptions, as where the title to foreign land comes 
in question, or a foreign sovereign or ambassador is impleaded, or 
the penal, revenue or political laws of a foreign state are sought to 
be enforced, the English High Court will try all actions in personam, 
even between aliens and wherever the cause of action arose, pro- 
vided that service of its process can be effected within the jurisdic- 
tion—that is to say in England or Wales. If, however, a person abroad 
is enticed by fraud to come within the jurisdiction for the concealed 
purpose of serving a writ on him and he is so served, the Court will 
set aside the service as an abuse of its process. Actual fraud of 
some kind must, however, be proved. The leading case’ on this 
point concerned a Mr. Watkins, a United States citizen living in 
Kansas and employed by an English company. He was invited to 
England for the purpose of discussing certain differences, but was 
not told that the company had issued a writ against him in England 
on an entirely unconnected claim for a large sum of money. When 
he arrived in England the chairman and a solicitor called on him 
and “‘after the usual courtesies” (as the report puts it) the solicitor 
served him with the writ, and the company refused to discuss the 
other matters unless this claim was settled. Mr. Watkins not un- 
naturally took a dim view of this behaviour and fought the case up 
to the House of Lords on an application to set aside the service of the 
writ. But as he fell short of proving fraud, he lost. 

If the intended defendant is out of the jurisdiction, the Court will 
only exercise jurisdiction against him in certain given circumstances, 
and this is brought about by requiring the plaintiff to obtain its leave 
to serve the defendant out of the jurisdiction. The power to order 
such service is discretionary and will not be exercised if there are 
circumstances which would make it unjust to require the defendant 
to appear before an English Court. For a precise list of the cases— 
the only cases—in which such service may in the Court’s discretion 
be allowed I must refer you to Order XI of the Rules of the Supreme 
Court. I can only summarise them here. They comprise actions 
concerning English land and certain mortgages of personal property 
in England; the administration of English trusts and estates of de- 
ceased persons who were domiciled in England and probate actions; 
contracts made or broken in England or governed by English law; 


1 Watkins v. North American Land & Timber Co., (1904) 20 T.L.R. 534. 
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torts committed in England or where an injunction operating in 
England is sought; actions where the defendant is domiciled or 
ordinarily resident in England though temporarily abroad; or where 
a foreign defendant ought to be made a party to an action already 
properly proceeding in England; actions under the Carriage by Air 
Act, 1932; and subject to certain limitations, actions in personam 
arising out of collisions between ships. Furthermore, if the parties 
to a contract agree that the High Court shall have jurisdiction, or 
that service of the writ may be made in a particular manner, whether 
outside or within its jurisdiction, the Court will entertain the action.” 

The application for leave is made ex parte to a Master upon an 
affidavit showing that the case comes within the rules and that the 
deponent believes that there is a good cause of action and disclosing 
fully and frankly all circumstances which would affect the exercise 
of the discretion. It must state in what country the defendant is, so 
that sufficient time may be given him to appear, and whether he is a 
British subject. If he is not, notice of the writ instead of the writ 
itself is served. Service may also be allowed of other forms of process, 
both originating and in pending proceedings. 

After service the defendant may apply to a Master to set aside the 
service, if he contends that the ex parte order ought not to have been 
made. The Master then hears argument on both sides and gives his 
decision. There is a right of appeal to a Judge. 

In order to understand how it is that the Court may give leave to 
serve out of the jurisdiction in the cases which I have specified and in 
those alone, one has to delve into history. Time does not permit me 
to give you the results today. It is enough to say that until the pass- 
ing of the Common Law Procedure Act, 1852,° a writ did not effec- 
tively run out of the jurisdiction at all. All that a creditor could do, if 
his debtor had gone abroad, was to commence process of outlawry 
against him for his contempt in avoiding the process of the Court. By 
this cumbrous procedure he might be able to get satisfaction out of 
any property which the debtor had in England. As means of 
communication with foreign countries improved and notions of 
international law and judicial assistance developed, it became possible, 
by leave of the Court, to serve a writ out of the jurisdiction in a 
gradually increasing number of cases, the latest extension having 


2R.S.C., Ord. XI, r. 2a. 
315 & 16 Vict., c. 76. 
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been in 1956 as a consequence of the International Conventions on 
Maritime Law signed in Brussels in 1952. 

In divorce cases I think that service of a petition out of the juris- 
diction was first authorised by the Act of 1857,* which also gave 
power to the Court to dispense with service altogether if it thought 
fit. Under the present rules® a petition may be served out of the 
jurisdiction without leave so long as it is done in the manner provided. 
It can be done by post, if there is an acknowledgement of service and 
of identity; or personally; or, where any such service would offend 
against local laws, by letter of request or in accordance with a con- 
vention as I am about to explain in the case of a writ. 


Methods of Service 


I turn now to the Rules of the Supreme Court which govern the 
method of service of English documents abroad and of foreign docu- 
ments in England. These rules were made in the first quarter of 
this century to meet the difficulty that many countries strongly 
object to the personal service within their territory of the process 


of foreign courts by agents of the plaintiff. This is not the case in 
England; but since the English Courts have no jurisdiction to certify 
that service has been duly effected unless effected through official 
channels, it is convenient that the rules should operate bilaterally. 
They provide permissive methods of service in the case of foreign 
countries to which they have been applied. Where the law of the 
country so permits, personal service by an agent of the plaintiff or 
through consular channels may be effected without recourse to 
these rules. 

Order XI, rules 8 and 9, deal with service of civil proceedings by 
Letter of Request (or Letters Rogatory, as I think you call them): 
English process may be served in that manner in any foreign country 
to which rule 8 has been made applicable by order of the Lord 
Chancellor; it has been so applied to all countries except countries 
with which conventions have been made or to Her Majesty’s Domin- 
ions and protected or mandated territories or to the United States 
of America. Your courts, for the good reason already mentioned, do 
not, as I understand, assist with the service of proceedings in this 
way, although it is lawful for the plaintiff to effect service by an 


4 Matrimonial Causes Act, 1857, 20 & 21 Vict., c. 85, s. 42. 
5 Matrimonial Causes Rules, 1957, rr. 9, 10. 
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agent or through the British Consul. For Letters of Request to be 
effective the foreign country must be one whose courts can give the 
necessary facilities, and the Foreign Office are willing to answer 
inquiries as to this. Conversely, the English High Court will lend 
its aid under rule 9 on receipt of a letter of request submitted through 
the official channels from the courts of any foreign country. The 
documents in both cases must be accompanied by translations and 
go through the Foreign Office. The English form of request is that 
the document may be transmitted and be served personally upon 
the defendant and that proper evidence of such service (or of in- 
ability to serve) may be provided in accordance with the foreign 
practice. If personal service cannot be effected, a request for sub- 
stituted service may be bespoken. 

Incoming letters of request from non-convention countries are 
sent to the High Court by the Foreign Office with an intimation 
that effect should be given to them. The official process server of 
the Court then effects service, if service is possible, through an 
agent. There are, among many others, two well known firms of 
agents in London whose names are respectively Flowerdew and 
Smellie. Both are highly efficient; but which of them is usually 
engaged must remain an impenetrable mystery. Having effected 
service, the process server swears an affidavit that he has done so, 
and the Senior Master sends the papers back to the Foreign Office 
with a certificate that the service and proof thereof are sufficient 
under English law and of the proper cost of effecting it. The Court 
may make an order for substituted service in proper cases. The time 
taken in effecting service and preparing the necessary documents is 
usually from two to three weeks. 

Where a convention exists between England and the country 
concerned, English documents in any civil or commercial cause or 
matter may be served there under Order XI, rule 11, and foreign 
documents in England under rule 13. Translations again must be 
supplied where necessary, and sufficient copies of the documents. A 
party desiring service abroad lodges in the court office a form of 
request, specifying the documents to be served and the medium of 
service desired, that is to say whether directly through the British 
Consul or through the foreign judicial authority and undertaking to 
pay the expenses. The Senior Master forwards the papers to the 
Foreign Office for onward transmission. In due course an official 
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certificate of service comes back through the same channels and has 
the same effect as an English affidavit of service. The Masters’ secre- 
tary notifies the applicant’s solicitor that it has arrived and of the 
amount of the charges. 

Where a convention so provides, the Court will in like manner 
assist by serving in England, or transmitting abroad for service, 
extra-judicial documents, such as a notice to quit or a notice of 
assignment or notice of dishonour, although no proceedings are 
pending; but that is not provided for by any rule, but by a direction 
of the Lord Chancellor given in 1931. 

In actions under the Carriage by Air Act, 1932, special provision 
is made by Order XI, rule 8b, for service of notice of the writ through 
Foreign Office channels upon a High Contracting Party to the Con- 
vention. A Foreign Office certificate that it was delivered to the 
foreign government is sufficient proof of service, and privilege is 
deemed to be waived. 

Requests from a convention country for service of documents in 
England are sent to the Senior Master, not by the Foreign Office 
but by the consul in England of the country concerned, and service 


is effected by the official process server as previously described. 


Obtaining Evidence Abroad for Use in England 


I turn now to the subject of evidence: first, obtaining evidence 
abroad for use in the English High Court or an English County 
Court or an English arbitration.* Two vital considerations must 
always be borne in mind: will the foreign country permit evidence 
to be taken in its territory by the method proposed, and will the 
witness be likely to attend voluntarily? 

In the English courts evidence must ordinarily be given by the 
oral examination of witnesses on oath in open Court; but the Court 
has a discretion to order, if it appears necessary for the purposes of 
justice, that a witness be examined at some other place and before 
some other person, and that his evidence may be given at the trial 
by reading his deposition so taken.” The order may provide for the 
reading of the deposition with or without proof by affidavit of the 
absence of the witness, and saving all just exceptions as to the admissi- 
bility of any of the evidence. The order is not lightly made; it must 

€ County Courts Act, 1959, 7 & 8 Eliz. 2, c. 22, s. 85; Arbitration Act, 1950, 14 


Geo. 6, c. 27, s. 12(6) (d). 
TR.S.C., Ord. XXXVII, r. 5. 
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be shown by affidavit to be necessary, for example because the wit- 
ness is ill or is out of the jurisdiction of the Court and unwilling to 
attend the trial. This procedure corresponds roughly, as I understand, 
with the American procedure of taking depositions by commission. 
We have nothing corresponding to your procedure “on notice” or 
“by stipulation” without an order of the Court. The English courts 
discourage the taking of evidence otherwise than in open court where 
the public and the press are present, unless it is absolutely necessary, 
and do not allow it to be done by mere agreement of the parties. If 
they want to avoid publicity they can arbitrate. 


The old method of taking such evidence was by ordering a writ 
of commission to issue in the Queen’s name, directed to commissioners 
named by the parties directing them to examine the witness on oath 
(through an interpreter if necessary), to reduce the answers into 
writing and to return them to the Court. The method was clumsy; 
many foreign countries objected to the writ of a British sovereign 
being thus executed within their territories; and, though not formally 
abolished, it has been superseded by other and more convenient 
methods. 


The three methods now in use are either by appointment of a 
special examiner, other than a consular officer, to take the evidence; 
or by appointment of a consular officer; or by letters of request (or 
“letters rogatory”). The first two methods are not available in all 
countries and, even if available, suffer from the disadvantage that 
the witness cannot usually be compelled to attend and may not be 
punishable for perjury; the evidence is, however, taken in accord- 
ance with English procedure and the appointment of a special exami- 
ner has the additional advantage that “official channels” are by- 
passed and a much speedier result is likely to be obtained. All that 
is necessary in that case is to satisfy a Master on a summons, supported 
by an affidavit, that it is a proper case to make the order. An order 
is then drawn up, naming an examiner to take the evidence on oath 
in accordance with English procedure at a named place. Provision is 
made for the giving of the necessary notices to the opposite party 
and exchanging names of agents, and a time limit is fixed within 
which the depositions are to be returned to the High Court. The 
parties must, however, take care to see that this procedure may law- 
fully be adopted, and an oath administered by the examiner, in the 
country where the evidence is to be taken. I am glad to know that it 





504 THE GEORGE WASHINGTON LAW REVIEW 


is legitimate in the United States; but in Switzerland, as Mr. LeRoy 
Jones has pointed out, the parties might, and probably would, be 
clapped into gaol on a charge of economic espionage or of usurping 
the functions of the Swiss Government. 

Accordingly conventions have been made with a number of coun- 
tries under which a British consul may be appointed as the special 
examiner. In this case the order permits the examiner to invite the 
attendance of witnesses and the production of documents, but not 
to exercise any compulsory powers; otherwise the examination is to 
be taken in accordance with English procedure. If the convention 
so requires, any notice to the witness must expressly state that no 
compulsory powers may be used. In some cases the convention per- 
mits a fit examiner other than a consular officer to be nominated. 
Some countries, again (of which the United States of America is 
one), in practice allow evidence to be taken voluntarily before a 
British Consul although there is no convention to that effect. 

I now pass to the third possible method, that of letters of request, 
which is available in all civilized countries, although the procedure 
varies from country to country and may be governed by convention. 
This type of procedure is of great antiquity, for it is recorded® that 
in 1295 there was an action in England for trespass in respect of a 
shipload of merchandise which had been shipped in Holland, and the 
Court requested the Count of Holland to inquire by good and lawful 
men and merchants of his country as to the quantity of goods which 
had been shipped. An order for the issue of letters of request is 
obtained by application to a Master on summons.”® A letter of request 
is transmitted through the Foreign Office. After stating the nature 
of the proceedings it requests the foreign court to summon the named 
witness to attend before them or some person competent under their 
law to take the examination, and to cause him to be examined. It 
requests either that the examination be upon written interrogatories 
accompanying the letter or viva voce in the presence of the agents of 
the plaintiff and defendant, as the case may be. 

Certain problems present themselves to a party who wishes to 
adopt this procedure, arising largely from differences in the proce- 
dure of foreign courts. If the witness is to be examined before the 
foreign court or one of its officers, the procedure and language 

8 Under R.S.C., Ord. XX XVII, r. 6c. 


91 Rolle’s Abr. 530. 
10 R.S.C., Ord. XX XVII, r. 6a. 
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of that Court will normally be used. In some countries the judge 
has an inquisitorial function—he questions the witness and records the 
facts as he finds them. The results so obtained may be radically dif- 
ferent from that which the parties may need for the purposes of 
their own procedure, namely a deposition showing the facts deposed 
to by the witness, not the facts purporting to be found by a judge. 
English courts have sometimes" refused an application for letters of 
request because in their view cross-examination of the witness would 
be necessary for the purposes of justice and would not take place 
under the foreign procedure. Again, some countries like to have the 
evidence in the form of questions and answers recorded verbatim 
rather than an examiner’s version of the witness’ answers. Further- 
more, it is not every country that will, by its courts, compel an un- 
willing witness to appear for the purpose in question, even though 
so requested by letters of request. The procedure may be slower 
than if the parties appoint their own examiner, and it involves the 
trouble and expense of having the documents translated. It is there- 
fore desirable for the applicant’s advisers to ascertain beforehand how 
it is likely to work in the country concerned and whether it is desira- 
ble to apply for examination on interrogatories or viva voce. Inter- 
rogatories which will cover the ground satisfactorily are difficult to 
frame in advance, especially those which are to be put by way of 
cross-examination. The number of letters of request to take evidence 
issued by the English High Court over the last three years is remark- 
ably small—three in 1958, six in 1959 and three so far this year. Of 
these only one (to Canada) asked for the examination to be by inter- 
rogatories; the others requested examination viva voce. None have 
been issued to the United States at least for the last thirty years, the 
appointment of a consular officer to take the evidence being preferred. 
As I understand, your Department of State does not consider that it 
has authority to transmit such requests, although they may legiti- 
mately be presented directly to the Court. It may be that there has 
been some confusion on our side with a letter of request to serve 
a writ, which your Courts will not entertain. 

To meet the difficulties I have mentioned, or some at least of them, 
conventions have been made with some twenty countries. I have 
already explained how under convention a consular officer may be 
appointed to take evidence as a special examiner; but conventions 


11 See Re Boyse (1882), 20 Ch.D. 760. 
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may also provide for evidence being taken by letter of request. These 
conventions may facilitate the taking of evidence in accordance with 
the procedure of the requesting country, provided that this is not 
contrary to the law of the country where the evidence is taken; they 
may deal with the administration of oaths and penalties for perjury, 
the compellability of witnesses and various other matters. The for- 
eign court may thus appoint a consular officer of the requesting 
country to take the evidence. The issuing procedure” differs slightly 
from that adopted in the case of non-convention countries. The 
foreign court is usually requested to permit the agents of both parties 
to examine, cross-examine and re-examine the witness. If examina- 
tion on interrogatories is desired, they must be accompanied by a 
translation. 


Obtaining Evidence in England for Use Abroad 


England gives similar facilities. We place no obstacle in the way 
of parties to litigation abroad who may wish to examine a witness in 
England under their own procedure; but unless the aid of the English 
Court is invoked the witness cannot be compelled to attend and the 
administration of an oath to him may be a misdemeanour. Conven- 
tions with many foreign countries provide that a foreign consular 
officer in England may be appointed by the foreign court to take 
the evidence without any request to the English Court and that he 
may administer an oath, but powers of compulsion are not conferred. 
Where the intervention of the English Court is desired, the procedure 
is by letters of request and is governed by Order. XXXVII, rules 
54-61.8 

The first requisite is that a civil or commercial or non-political 
criminal matter should be pending before a court or tribunal of com- 
petent jurisdiction of the foreign country. Then there must be evi- 
dence in the form of a Commission Rogatoire or letters of request or 
an ambassadorial or consular certificate, or other evidence satisfactory 
to the English Court, that the foreign court is desirous of obtaining 
the testimony in relation to such matter of a witness within the juris- 
diction of the English Court. On presentation of this evidence by a 
person duly authorised to make the application on behalf of the 
foreign court, the English Court will make the appropriate order. 

12R.S.C., Ord. XXXVII, r. 6a. 


13 In furtherance of the Foreign Tribunals Evidence Act, 1856, 19 & 20 Vict., c. 113, 
and the Extradition Act, 1870, 33 & 34 Vict., c. 52. 
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This is done ex parte by a Master of the Queen’s Bench Division (or 
in criminal cases by a Judge) upon an affidavit presented by the appli- 
cant in one of two ways. It may be presented directly by an agent 
of one of the parties, who deposes that he is duly instructed and 
exhibits the letter of request, stating the name and address of the 
witness and the mode of examination proposed, whether before one 
of the examiners of the Court or some other fit and proper person. 
Or the request may come in the first place through diplomatic chan- 
nels. In that case the Foreign Office send it to the Senior Master with 
an intimation that it is desirable that effect should be given to it with- 
out an application being made by agents. The Treasury Solicitor 
then makes the application and the arrangements for the examination. 
This is what usually happens when the letter of request comes from 
a convention country. Where the request comes from a Dominion 
or Colonial court’* the procedure is slightly different. A Commis- 
sioner may sometimes have been nominated or the Senior Master 
may sometimes be asked to nominate one. The application has to 
be presented by an agent, as the Treasury Solicitor is not authorised 
to act; and when the Commissioner has taken the evidence the deposi- 
tions are returned through the Dominion or Colonial Office. 

The order which the Master makes in the case of foreign letters of 
request appoints the examiner and orders the witness to attend before 
him and to produce any specified documents. It has the same force as 
a subpoena and the witness must be paid conduct money. (Although 
documents may be ordered to be produced in this way for the purpose 
of using them in evidence, and a witness may be served with a sub- 
poena to produce them as though at a trial, English procedure will 
not compel a person who is not a party to the action to produce docu- 
ments merely for the purpose of discovery before trial.) 

The Master’s order further directs the examiner to take down the 
evidence in accordance with the practice of the English High Court 
(that is to say, viva voce and on oath by examination, cross-examina- 
tion and re-examination) or, at the Master’s discretion, in such special 
manner as may be requested by the foreign court, and to return the 
depositions duly signed to the Senior Master. They then go back to 
the foreign court through the appropriate channel. 

The examiner must be given a copy of the pleadings or other docu- 
ments showing the questions at issue. He has authority to administer 


14 Under the Evidence by Commission Act, 1859, 22 Vict., c. 20. 
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an oath, and a witness who swears falsely may be prosecuted for 
perjury. A witness may refuse to answer questions which under 
English law he would be entitled to refuse to answer, as where the 
answers would incriminate him; otherwise he can be compelled to 
attend, to be sworn and to answer questions. Under English proce- 
dure (unless the parties otherwise agree) the evidence is to be taken 
down “not ordinarily by question and answer, but so as to represent 
as nearly as may be the statement of the witness.” ** But the examiner 
may if necessary put down any particular question or answer, or 
question the witness as to his meaning. Although the examiner does 
not rule on objections to evidence, but merely records them, an 
examiner of legal experience is desirable, as this is one of the safe- 
guards that the effect of the evidence shall be accurately recorded. 
The other is that the deposition has to be read over to the witness, 
who must sign it. If the parties agree (as nowadays they often do), 
the questions and answers may be taken down by a stenographer and 
treated as depositions. 


Proof of Foreign Law and Official Documents 


In conclusion I have been asked just to say a word about the proof 
of foreign law under English procedure. Some countries hold the 
view that their courts should take judicial notice of foreign law, or 
that it should be certified to them by a certificate of the foreign court. 
The other view, which prevails under English law, is that foreign 
law must be proved as a fact. Shortly, the arguments to be urged in 
support of the English view are threefold. First, the law is not always 
clear; argument may be necessary to establish it satisfactorily. Sec- 
ondly, it is usually extremely difficult to separate abstract propositions 
of law from the facts to which they are to be applied, which may not 
be fully ascertained until the end of the trial; and unless the facts are 
agreed beforehand, we think that a just result can best be achieved by 
having the experts in foreign law in court, putting to them the facts 
as deposed to by the witnesses, and inviting their views which can be 
tested by cross-examination. Thirdly, it may sometimes happen that 
the foreign state may have an interest in the interpretation of the 
law, as for instance where questions of nationality are involved. 

Within the Dominions and Colonies a procedure is provided by the 
British Law Ascertainment Act, 1859, whereby a case can be settled 


15 R.S.C., Ord. XXXVII, r. 12. 
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setting forth the facts and the questions of law on which the opinion 
of another court is desired, and a petition be presented to that court 
requesting it to hear counsel, if it so wishes, and give its opinion. The 
Foreign Law Ascertainment Act, 1861 made possible a somewhat 
similar procedure between any countries which might enter into a 
convention. But the opinion so given was not to be binding. And it 
seems that no conventions have in fact been made. 

As to proof of foreign official records and so forth, I understand 
that negotiations for a convention are going on. Whatever the result 
of this, it should be borne in mind that the English Judges and Masters 
have a discretion to give special directions as to the mode in which 
such matters shall be proved in any particular case. Moreover, Orders 
in Council may be made under an Act of 1933,’* providing for the 
acceptance of certain foreign documents without “legalisation”; but 
so far this Act has only been extended to Belgium and France, and, in 
part, to Australia. 


PART II 
IN PARTICULAR COUNTRIES 
Lord Dunboyne* 


With the authoritativeness that is his, Master Harwood has de- 
scribed the rules of English civil procedure which concern the service 
of documents and the taking of evidence out of the jurisdiction in 
general. I follow him as the moon follows the sun. In endeavouring 
to reflect onto the face of the earth what he has illumined, I shall 
hope to spotlight some features which emerge when the practice 
enshrined in those rules is applied to specific foreign territories. 
Round the world in twenty minutes can scarcely afford a compre- 
hensive survey: but some indication of the extent to which our 
practice varies from country to country will be apparent if after a 
brief prelude on the Commonwealth, I invite your attention to the 
so-called Convention Countries and conclude with one or two obser- 
vations appertaining to the U.S.A. and certain other countries. 


‘ 16 Evidence (Foreign, Dominion and Colonial Documents) Act, 1933, 23 & 24 Geo. 
, c. 4. 

* Winchester and Trinity Colleges, Cambridge; M.A. Called to the Bar at 
Middle Temple, 1949. Named Commissary General of the City and Diocese of 
Canterbury, 1959; this ancient judicial office, technically one of Her Majesty’s 
judges under ecclesiastical law, permits practice as a barrister at the same time. 
Author, “The Trial of John George Haigh” (The Acid Bath Pees 2 in the 
Notable British Trials Series of books. 
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The Commonwealth and Dependent Territories 


So first, suppose it is in another country of the Commonwealth that 
we require to serve documents.’ Our appropriate method is the use 
of private, not official channels. The solicitor who issues the process 
in England normally instructs an agent in the Dominion or Colony 
to effect service, which is done in the same manner as if the recipient 
of service were within the jurisdiction.? The affidavit of service is 
then sworn by someone lawfully authorised to administer oaths in 
that Dominion or Colony. 

The converse applies mutatis mutandis to service in England by or 
on behalf of a plaintiff who institutes proceedings elsewhere in the 
Commonwealth. But Mr. Weir who follows me will no doubt have 
more to say on that. 

To obtain evidence in another country of the Commonwealth, we 
prefer the appointment of a special examiner® to the alternative 
methods of Letter of Request* or Commission®. A barrister, solicitor, 
attorney or district commissioner resident in the locality may be 
appointed as the examiner. But there are exceptions: we have, for 
instance, found that Letter of Request is the most expeditious means 
of obtaining evidence in Singapore, just as it is the least expensive 
way of doing so in the Republic of Ireland. 

In the Commonwealth countries to which the Evidence by Com- 
mission Acts of 1843, 1859 and 1885 relate, it is possible to enforce 
the attendance of a witness before even a special examiner. For that 
purpose we apply to the court of the country concerned under the 
procedure prescribed by those statutes; and the same provisions have 
now been extended*® with respect to a number of territories over 
which, apart from Morocco and Somali Republic, Her Majesty has 
jurisdiction. They read like our domestically topical list of clean 
beaches.” 


1R.S.C., Ord. XI. 

2R.S.C., Ord. IX. 

3 R.S.C., Ord. XXXVII, r. 5. 

4R.S.C., Ord. XXXVII, r. 6A. 

5R.S.C., Ord. XXXVII, r. 6. For a rare modern application for a commission, 
see Sinatra v. Mills, Gourlay & London Express Newspapers, Ltd., (1955) 219 L.T. 
260 (16 March). 

6 Order in Council, under § 5 and sched. 1 of the Foreign Jurisdiction Act, 1890, 
53 & 54 Vict., c. 37. 

7 Aden Protectorate, Bahrein, Basutoland, Bechuanaland Protectorate, the Came- 
roons, Kamaran, Kenya Protectorate, Kuwait, Morocco (Spanish Zone), Muscat, 
New Hebrides, Nigeria, Nyasaland Protectorate, Pacific Island Protectorates, British 
Solomon Islands, Qatar, Somali Republic, Swaziland, Tanganyika, Tonga, the Trucial 
States, Uganda, and Zanzibar. 
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Corresponding powers to enforce the attendance of a witness 
before an examiner of the court or a special examiner, in England or 
Wales, are obtainable* for the purpose of an action in Commonwealth 
courts or tribunals. 


Convention Countries. 


When our practitioners want to serve documents or take evidence 
outside the Commonwealth they have first to discover whether the 
foreign country in question is a “Convention Country”. There are 
now a score of such countries, not counting their overseas appendages. 
Rightly or wrongly the United Kingdom never subscribed to the 
Hague Convention on Civil Procedure of 1905, probably mainly 
because our adherence would have necessitated changes in our law 
and procedure which we would not brook;* but a convention to 
facilitate the conduct of legal proceedings between persons resident 
in the U. K. and France came into force in 1922 and before 1930 
we had concluded somewhat similar conventions with Belgium, 
Czechoslovakia, Germany and Spain. These conventions codified 
the practice as to the service of documents and the taking of evidence 
in the countries which were parties thereto. Formerly it was not 
easy for our practitioners to ascertain with certainty which method 
of procedure was available in any particular country; and whatever 
agreements existed between the Governments were not generally 
known. But some of the conventions went further and, besides 
formally recognizing what had been the actual practice for years, pro- 
vided improved facilities for obtaining evidence in the country con- 
cerned. In Germany and Spain, for instance, where evidence could 
formerly be obtained only by Letter of Request, the British consular 
authority could, thanks to the respective conventions, be appointed as 
a special examiner. Moreover, whenever we appoint a British Consular 
Officer as a special examiner to take evidence in a convention country 
we have no need to obtain the prior consent of our Foreign Office. 
That these bilaterial conventions have much to commend them is evi- 
denced by their gradual multiplication between the two World Wars 
until by 1939 we had concluded no less than twenty-two of them. In 
the accompanying Table A, the year given for each convention is that 


8 Under the Evidence by Commission Act, 1859, 22 Vict., c. 20, and R.S.C., Ord. 
XXXVIL, r. 59. 


® Report of British and Foreign Legal Procedure Committee of 1918: now out of 
print. 
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in which it was signed, as opposed to ratification, and the second 
year which is given in brackets for Belgium, Czechoslovakia, France 
and the Netherlands is that of the signing of a supplementary con- 
vention, the last of which has, incidentally, not been ratified by the 
Netherlands Government. We also signed a legal procedure con- 
vention with Switzerland in 1937, which can be ignored as it did not 
impinge on the subject under discussion. 

Our conventions with Finland, Hungary and Italy were revived 
by the peace treaties and notifications of their reapplication were 
accordingly given in 1948. Our convention with Germany was re- 
applied to the German Federal Republic, though not to Berlin, with 
effect from 1953. Our conventions with Estonia, Latvia and Lithu- 
ania have become inoperative as a result of the de facto incorporation 
of those lands in the Soviet Union. I understand that Lebanon con- 
siders herself bound by the Anglo-French conventions and that we 
hope to conclude before long a convention with Israel. Furthermore, 
whenever a convention country had colonies or other overseas pos- 
sessions, the signature of that convention was followed after an 
interval by the extension of the convention to them. Thus, for in- 


stance, in 1926, the Belgian convention was extended to the Belgian 
Congo and, as recently as 1957, Portugal gave notice of extension to 
eight overseas provinces. 


In every case the practitioner has to consult the relevant conven- 
tions as they vary in their details. Copies of them unfortunately are 
not always obtainable; they can be found in some of our leading law 
libraries and there is a complete set of their texts in English and their 
respective languages in the Royal Courts of Justice in London, which 
of course is cold comfort for our country solicitors. 

The salient features of the conventions can be viewed collectively 
in the Appendix, Table A. From that Table it will be seen that all 
the conventions provide for service by the foreign judicial authority 
and, which is greatly to be preferred because he is probably more 
conversant with the requirements of the requesting State, through 
the consular authority. But service by the consular authority is re- 
stricted in Turkey to nationals of the requesting State, is not per- 
mitted in Denmark, Germany or Hungary on their own subjects, and 
is only allowed in Portugal on such of her subjects as are willing to 
accept service. It will also be seen that, subject to the numerous 
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qualifications referred to in Table A, several of the conventions 
recognize service through an agent. 

Similarly all the conventions provide for the obtaining of evidence 
by the foreign judicial authority and, although not invariably without 
certain restrictions, through the consular authority. The conventions 
with countries other than Czechoslovakia, Germany, Hungary, Iraq, 
Turkey and Yugoslavia also provide for the appointment of a non- 
consular special examiner. A few of the conventions, as specified in 
Table A, also provide for the enforcement of the attendance of a 
witness before even a consular authority or other special examiner. 


The United States. 


As I understand it, not only does no civil procedure convention 
exist between the United States and the United Kingdom, but Letters 
of Request are not accepted by the State Department; moreover no 
federal statute exists to empower federal courts to arrange for the 
service of process at the direct request of our courts and I believe 
that no such power is given by any statute of any of the fifty states. 
Consequently, we usually effect service in the United States either, 
as we normally do within the Commonwealth, by an agent appointed 
by the applicant or, as we do in the twenty-eight other non-conven- 
tion countries named in the Appendix, Table B, by a British Con- 
sular Officer. Before the latter is appointed, it is always advisable to 
consult the Foreign Office; and if the Consular Officer so acts he 
complies with the Rules of the Supreme Court as if an agent of one 
of the parties. I was surprised to discover that British Consular 
Officers nowadays probably serve more judicial documents in the 
United States than in the whole of Europe. 

With regard to the reverse service, that is to say in England and 
Wales, of documents emanating from courts in the United States, all 
the general facilities enumerated by Master Harwood are available. 
But Consular Officers of the United States are prohibited from de- 
livering to even American citizens in foreign countries, a civil process 
issued in the name of American courts. Further, while on the sub- 
ject of reverse service, perhaps you will forgive me if I briefly advert 
to a double fault. First, requests for service are sometimes received by 
a Sheriff’s officer in England direct from legal practitioners in the 
United States; and it is worth noting that such documents are invaria- 
bly returned to the sender through the Foreign Office with some 
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gentle guidance on the correct methods available for the service of 
foreign process in our country. Secondly, it is perhaps no less note- 
worthy that, in Pennsylvania’ and Ohio™ and possibly some other 
states in the U.S.A., the practice appears to obtain of forwardin 
copies of process in matrimonial causes to a British Consul, if the 
person to be served is a British subject resident outside the jurisdiction 
of the American state. But British Consular Officers are unable to 
take any effective action with regard to documents so received, nor 
would the courts of the United Kingdom recognize such service as 
valid. 

The usual method of taking voluntary evidence in the United 
States for English courts is by special examiner. If compulsion be 
needed, we usually employ a local attorney to apply to the appro- 
priate American court. A British Consular Officer may be appointed 
as examiner and the consent of the Foreign Office to the appointment, 
at any rate in the United States, is invariably given; but it is a wise 
practice for us not to neglect to consult the Foreign Office before 
seeking such procedural assistance from British Consular Officers in 
any non-convention country. As in the United States, the law in 
England raises no hindrance to the taking of evidence in our country 
for use in a foreign court without the intervention of our courts. Any 
difficulty arising from the question, to which Master Harwood has 
referred, of authority to administer an oath under English law, could 
presumably be clarified and resolved in a civil procedure convention 
between the United States and the United Kingdom. But desirable 
as such a convention would undoubtedly prove to be, its drafting 
might nevertheless be further complicated by the absence of a single 
official receiving authority in the United States, equivalent to the 
office of our Senior Master, coupled with the apparent reluctance of 
some state courts to accept any Letter of Request from a consular 
officer. 


Other Countries. 


In these matters, nothing illustrates better the divergencies between 
different legal systems and the consequent difficulty of achieving 
uniformity of practice than the fundamental contrast between the 
procedures obtaining in the United States and the Soviet Union. 


10 Pa. R. Civ. P. 1 
11 Ohio Rev. Code * 3105.06-.07 (1953). 
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Whereas the State Department declines to transmit any request for 
service or evidence, the People’s Commissariat for Foreign Affairs is 
the only authorized conduit for all legal transactions in the Soviet 
Union with persons or institutions situated outside the Union. The 
Plenary Session of the Supreme Court of the U.S.S.R. has more than 
once decreed” that the transmission of foreign judicial documents 
direct to the Soviet judicial authority contravenes the practice pre- 
scribed by a Ukase** of the Presidium of the Supreme Soviet. 

Even if time permitted, I would not attempt to catalogue the 
different variations of method we adopt to effect service and obtain 
evidence in each foreign country in turn. About ten years ago, the 
Foreign Office sought to collect all the information they could dis- 
cover on these twin subjects, and the result of their enquiries in 
countries other than those with which we have conventions is con- 
veniently incorporated in the accompanying Table B. Useful though 
it is, the data is, however, not quite complete because the Foreign 
Office normally has no knowledge of the appointment by an applicant 
either of an agent to effect service, or of a special examiner to obtain 
evidence abroad. 

I cannot pretend that this mosaic of conventions and precedents is 
likely to be reduced to any semblance of uniformity in the foresee- 
able future. On the 4th of July, 1960 the Attorney General stated 
in Parliament that, while Her Majesty’s Government favoured any 
step which was likely to facilitate the recognition and enforcement 
in one country of judgments given in another county, a multilateral 
convention was unlikely to serve any useful purpose because of the 
difficulties of reconciling the numerous divergencies between all the 
legal systems involved.** For that reason the British Government 
considered that the conclusion of bilateral conventions under the 
Foreign Judgments (Reciprocal Enforcement) Act, 1933,° offered 
the best hope of progress in that field. Accordingly negotiations are 
now proceeding with a number of foreign countries. Personally, I 
have no reason to doubt that, in the United Kingdom, the same atti- 
tude would be officially adopted with regard to service and evidence 
abroad; and I feel sure that my colleagues at the English Bar would 
always welcome appropriate arrangements whereby documents could 


12 Decrees of Plenary Sessions of the Supreme Court of the U.S.S.R. of 3 March 
1950 and 6 April, 1951, respectively. 

13 Ukase of the Presidium of the Supreme Soviet, 16 December, 1947. 

14626 H.C. Deb., col. 10 (4 July, 1960). 

15 23 & 24 Geo. 5, c. 13. 
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be served abroad, as they can be in our country and in the United 
States, without any obligatory intervention of officials in the foreign 
land, and equally whereby evidence may be taken abroad in the 
form and manner required by the courts of the country in which 
the evidence is to be used. 

With that expression of a purely personal opinion, I now yield to 
Mr. Weir as the moon yields to the morn. 


APPENDIX 
TABLE A: THE CONVENTIONS 


The principal provisions of the United Kingdom’s bilateral civil 
procedure conventions are:— 


As to service of documents 
(a) by judicial authority; 
(b) by consular authority; 
(c) by agent, appointed by the tribunal of the requesting State; 
(d) by agent, appointed by party on whose application the document 
issued; 
(e) by solicitor or notary of the country where the service is to be 


effected who is appointed by the requesting authority or party; 

(f) by post; 

(g) by persons concerned, directly through competent officials of the 
country in which the document is to be served; 

(h) by any other mode, not illegal in the country where the service 
is to be effected; 

(i) as to the recovery of expenses. 


As to taking evidence 


(R) by Commission Rogatoire (Letter of Request) ; 

(X) by consular authority, with compulsory powers; 

(x) by consular authority, without compulsory powers; 

(Y) by special examiner (other than consular authority with com- 
pulsory powers) ; 

(y) by special examiner (other than consular authority without 
compulsory powers) ; 

(Z) as to the recovery of expenses. 


Explanation 


In the following columns, the year given is that in which each con- 
vention was signed, followed in brackets by the year in which any 
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subsequent supplementary convention was signed. The last three 
columns show the exceptions which exist to the generalization that 
each of the conventions contains all the above-mentioned provisions. 


Provisions which are NOT contained in particular Conventions 


Austria 
Belgium 


Czechoslovakia 


Denmark 
Estonia 
Finland 
France 


Germany 


Iraq 
Italy 


Latvia 
Lithuania 
Netherlands 
Norway 
Poland 


Portugal 
Spain 


Sweden 
Turkey 


Yugoslavia 


1935 
1930 


1939 
1934 
1932 (37) 
1931 
1931 


1931 


1929 


Service 


e.gh 
de..h 
ed. .gh 
6... 
inoperative 
e.gh 
cdefgh 


e..h 


cedefgh 
ef.. 


inoperative 
inoperative 
e..h 
e.gh 
e.g. 


e.g. 
e.. 


e.gh 


Evidence 


X.Y. 
X.Y. 
Pe i 
X.Y. 


X.Y. 
re 


(b, c & dnot permitted on 
Danes) 


(X & Y not permitted 
under French law) 

(b, ec & d not permitted 
on Germans, X only ap- 
plies to witnesses who 
are subjects or citizens of 
the country making the 
request) 


(b not permitted on Hun- 
garians, x only applies to 
witnesses who are sub- 
jects or citizens of the 
country making the re- 
quest) 


(as to c & d the agent in 
Italy must be a Notary 
Public or an Advocate) 


(X and x are not feasible 
in Poland) 

(b, c & d are not per- 
mitted on Portuguese) 
(X & Y not permitted 
under Spanish law) 


(b & f in Turkey are con- 
fined to service on Brit- 
ish subjects, x only ap- 
plies to witnesses who 
are subjects or citizens 
of the country making 
the request) 
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For this purpose each letter tabulated in the columns entitled “Sery- 
ice” and “Evidence” denotes that the corresponding above-letter 
provision is mot contained in the convention named. The individual 
letters in the last column also refer to the above-lettered provisions. 


TABLE B: NON-CONVENTION COUNTRIES 


This Table indicates the methods available to litigants in civil and 
commercial matters in England for serving documents and obtainin 
evidence in various countries with none of which the United King- 
dom has a civil procedure convention. The available methods are 
signified in the Table by capital letters as follows: 


A= Through the competent local authorities although Letters of 
Request are not required. 

B = Through the competent local authorities by means of a Letter 
of Request. 

C = Through a Consular Officer. 

D = Through any suitable person who is appointed to act by the 
court in which the action is heard or by one of the parties. 

Certain restrictions applicable to the above-mentioned methods are 

denoted as follows: 

* — Not advisable if judgment is to be enforced in the country 
named. 

n = No facilities. 

p = Private agents only 

x= Not on a national of the state named or from such a witness, 
where service or obtaining evidence is effected by a Consular 
Officer or agent. 

y = Only on nationals of the requesting state, where service or ob- 
taining evidence is effected by a Consular Officer or agent. 

z= Not by private agents, although Consular Officers may act. 

Note: Wherever in this Table the letter C appears without z, informa- 
tion is lacking as to whether private agents may also act. 


Service Evidence Service Evidence 
Afghanistan A B Liechtenstein A B 
Argentina BC*D* BC*D* Luxembourg A B 
Bolivia B B Mexico ACD BCD 
Brazil BCty BC* Monaco ACy BCy 
Bulgaria A BC Morocco AC BC 
Burma ACx BCD Muscat n n 
Chile ACD BCD Nicaragua ACD BCD 
China A BC Panama AC*z BC*z 
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Service Evidence 
Colombia AC BC Paraguay 
Cuba ACD BCD Peru 
Dominican Rep. AC BC Philippines 
Ecuador AC* BC* Qatar 
Egypt A Roumania 
Ethiopia ACD BCD Salvador 
Germany (East) San Marino 
Guatemala Saudi Arabia 
Hayti Soviet Union 
Honduras Sudan 


Iceland Switzerland 
Indonesia Syria 

Iran Thailand 
Israel Trucial Coast 
Japan Tunisia 
Jordan United States 
Korea Uruguay 
Kuwait Venezuela 
Liberia Yemen 

Libya 


PART III 


OBTAINING EVIDENCE IN CANADA FOR USE 
IN COURTS IN THE UNITED STATES AND 
OTHER COUNTRIES 


John T. Weir, Q.C.* 
Mason, Foulds, Arnup, Walter, Weir & Boeckh 
Toronto, Ontario 


Canada has only recently reached that stage of development which 
brings litigation with an international aspect. Why we are late in 
reaching this phase in Canada is obscure; it may be that it requires a 
highly industrialized society before litigants can afford to get in- 
volved in international custody, divorce and trade actions. 


This brief paper will just try and give some “how to do it hints” 
to the lawyer from outside who seeks to serve his process or take 
some evidence in Canada or obtain some expert evidence on Canadian 
law." 


*B.A., Queen’s University; Barrister at Law from Osgoode Hall Law School. 
Vice-President for Ontario, 1959-60, the Canadian Bar Association. 

1 Many fine articles have been written on the topic, including Jones, International 
Judicial Assistance: Procedural Chaos and a Program for Reform, 62 Yale L.J. 
515 (1953) ; and Doyle, Taking Evidence by Deposition and Letters Rogatory and 
Obtaining Documents in Foreign Territory, 1959 A.B.A. Sec. Int. & Comp. L. 
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Canada 


For the specific purpose of this discussion, Canada is a “common 
law” country without those exaggerated notions of national pride 
and sovereignty which are carried to the “nth” degree in Switzer- 
land and prevalent in almost all countries with civil law traditions. 
It has ten provinces, each with its own legal system, very comparable 
to the fifty legal systems of the U.S.A. For its substantive law in civil 
cases, for example, in contract and tort, all provinces except Quebec 
have “common law” while Quebec has a civil code in the tradition 
of continental countries. Criminal law, patents, trademarks, copy- 
right and bankruptcy are all federal matters with a Canadian law in 
the common law tradition. 


Courts 


Each province, in addition to its trial courts, has a court of appeal. 
From these courts of appeal there is a final appeal to the Supreme 
Court of Canada from a final judgment involving $10,000 or more or 
by special leave. In matters involving the Canadian Government and 
with jurisdiction also in patents, trademarks and admiralty, there 


is a special federal court, the Exchequer Court of Canada. 


Serving Process in Canada 


This presents little problem. Send your papers to a lawyer in the 
area involved, with a letter of instructions and a draft of the certificate 
or affidavit you wish completed by the process server and instructions 
on the form of oath that is required. Somehow these letters arrive 
in our office with a very short time in which to effect service and 
with no instructions of a detailed nature. No lawyer in Canada is 
likely to be aware of any special requirements of the court out of 
which the process is issued, so be explicit. Don’t worry about 
insulting the Canadian lawyers with too much detail. In eight out of 
ten cases we are forced to telephone for additional instructions. 

In some cases you may wish service effected in a more formal 
way on request made by the foreign court. The Code of Civil Pro- 
cedure of Quebec provides for this and some other provinces have 
statutory provisions providing for the handling of such requests.’ 


2See Quebec Code of Civil Procedure, art. 137(a) ; Ontario Rules of Practice, 
Rule 31; Rules of Practice, Nova Scotia, § 669; Wolfson, International Judicial 
Cooperation, 1952 Int’l B.A. Wolfson seems to take the view that by reason of 
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In those provinces without a specific enactment, it is to be presumed 
that the court would act under the rule of comity. 


Taking Evidence in Canada from the Willing Witness 


When you have a situation where the prospective witness is 
prepared to appear and produce his documents without a fuss, your 
problems will be exceedingly simple and you can adopt any procedure 
that your own local court will accept. The Canadian authorities will 
not interfere in any way with any mode of procedure that you 
adopt. Good shorthand reporters are available in all the settled parts 
of Canada and you can obtain lawyers who will quickly adapt to the 
customs and procedure of the court in which the evidence is going to 
be used. It is suggested that if the court where the evidence is going 
to be used is in the common law tradition, your Canadian advisor 
can be selected for his experience and geographical location while 
if your local court is in the civil law tradition, it would be wise to 
select your Canadian advisor from a member of the Quebec Bar. 

If you are not coming to Canada to conduct your own examination 
then pick your Canadian counsel with care and give him a full back- 
ground on “what you expect the witness to prove” and your local 
rules on objections to both questions in chief and in cross-examina- 
tions. The tendency of the person before whom the examination is 
conducted will be to apply the procedure used in the Canadian courts 
unless you arm your own agent with your rules on any disputed 
point that is likely to arise. Here again, there is a tendency to give 
less than full and complete instructions and a frequent failure to send 
a full set of the pleadings in the action. 


Taking Evidence in Canada from the Unwilling or Very Cautious 
Witness 


Here we meet the real problem and it is just as difficult to handle 
it in Canada as for the Canadian to try and get evidence from an 
unwilling witness in any of the American states. In this situation 
remember that Canada has no civil service attached either to the 
courts or to the Attorney General’s department that will carry out 


§ 121(3), Quebec Code of Civil Procedure, the foreign process in Quebec must be 
served by a bailiff or sheriff of the courts of Quebec, but there does not appear to be 
any professional misconduct or illegal act committed if service is effected by a member 
of the Quebec Bar or by a private individual if this mode of service is more acceptable 
to the foreign court. 
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the job for you. Your first step must be to engage a Canadian 
barrister familiar with this type of problem and you should get his 
advice before you get an “order” from your local court. If the 
proceeding is to succeed then the order of your court must be shaped 
with the help of the Canadian lawyer. 


Agreements With Respect to the Taking of Evidence in Canada 


Up to the present time Canada has only attempted in a limited way 
to deal with these matters by entering into treaties with other coun- 
tries. There should be no constitutional problem with regard to 
matters pertaining to the criminal law, patents, trademarks, copyright, 
bankruptcy or admiralty matters, but it has generally been the view in 
Canada that the Canadian government cannot effectively enter into 
international agreements pertaining to civil litigation matters within 
the legislative competence of the provinces.* The writer has, however, 
some doubt as to the validity of this rather widely held view because 
two judges in Ontario have held that a federal statute respecting the 
taking of evidence for use in civil actions pending in a foreign court 
binds the civil courts in each province unless there is a conflicting 
provincial enactment.* 

For practical reasons it will be a long time before these problems 
will be solved by international treaty between the government of 
Canada and the government of a foreign state and the only way 
that progress could immediately be made in this direction is by 
direct negotiation between the foreign state and each or any of the 
provinces of Canada concerned, enacting uniform rules as the result 
of discussion or correspondence but without a formal treaty. 


Legislation in Canada 


The federal government has enacted a section of “The Canada 
Evidence Act” which is reproduced as Appendix “A” to this paper 
and on which the provincial enactments are modelled. There are 
specific provincial enactments in Quebec, Ontario, British Columbia, 
Saskatchewan, New Brunswick and Newfoundland.’ In_ those 


8 See British North America Act, 1867, 30 Vict., c. 3, s. 92, and Wolfson, note 
2 supra. 

4 Wetherell v. Jones, 1883, 4 Ont. 713; Paramount Film Distrib. Corp. v. Ram, 
1954, Ont. Weekly N. 753. 

5 Canada Evidence Act, R.S.C. 1952, c. 307, s. 42-46; Quebec Code of Civil Pro- 
cedure, art. 1445 and following; Ontario Evidence Act, R.S.O. (1950), c. 119, s. 
57; British Columbia, R.S.B.C. (1936), c. 90, s. 1; Saskatchewan, King’s Bench 
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provinces without statutory provision, it is assumed that the rule 
of the “Comity of Nations” would be accepted as sufficient juris- 
diction for the local court acting at the request of the foreign tribunal. 
This is certainly a matter not without doubt for constitutional and 
other reasons in Canada and for a full discussion see “Taking of 
Evidence Under the Comity Rule,” a paper prepared by Mr. Charles 
Wolfson for the International Bar Association (1959). 

In a recent proceeding in the State of Mississippi in which I was 
involved, the Supreme Court of that state, in an opinion written 
by Mr. Justice Kyle, said, “We have no statute in Mississippi which 
expressly confers jurisdiction on the Circuit Court or any other 
court to issue letters rogatory . . . The Circuit Court of Lowndes 
County, in our opinion, had jurisdiction to honor the request of 
the Supreme Court of Ontario and to appoint a commissioner to 
examine the witness under the letters rogatory, and upon proper 
showing to punish the witness for contempt for refusal to testify.” ° 


Criminal Matters 


The Canada Evidence Act must be used as the basis of seeking 
aid for a foreign tribunal in criminal cases and resort may not be 
had to the provincial statutes above-mentioned. As explained above, 
the court itself does not have a civil service to assist the foreign 
court but when the request comes from a European country through 
the Secretary of State for External Affairs of Canada, the Department 
of the Provincial Attorney General frequently acts as the local solici- 
tor for the foreign prosecutor. As will be mentioned below in discuss- 
ing civil matters, Canadian courts do not on the whole lend aid for 
proceedings prior to the taking of the actual evidence for trial but 
aid has, in fact, been granted in Canada through letters rogatory at 
the request of an Investigating Magistrate. In this particular case,’ 
the court was asked to consider whether the accused, whose evidence 
was sought, should be compelled to give evidence in view of the fact 
that under Canadian criminal law the accused is not a compellable 
witness at his own trial or in preliminary proceedings thereto. The 
court ordered the attendance of the witness and at the same time 


Rules, 383-89; New Brunswick, 1927, c. 131, s. 2; Newfoundland, Rules of the 
Supreme Court. ¢ 

6 Electric Reduction Co. v. Crane, 120 So. 2d 765, 769 (Miss. 1960). See also 
Ex Parte Taylor, 110 Tex. 331, 220 S.W. 74 (1920). 


T Re Isler, 34 O.L.R. 375, 25 D.L.R. 845 (1915). 
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pointed out that the witness before the commissioner had “the same 
right to refuse to answer questions to criminate, or other questions, 
as a party or witness would have in a cause pending in the court by 
which, or by a Judge whereof the order is made.” 

Despite this judgment it seems to be a useless procedure because it 
is to be assumed that the accused, having regard to his rights before 
the Canadian court, would not answer any questions whatsoever and 
would not be in contempt for failing to do so. On the other hand, 
the procedure may be most useful for Investigating Magistrates in 
the civil law countries obtaining the evidence of witnesses as distinct 
from accused persons. The increasing number of prosecutions for 
international fraud frequently requires that evidence be taken of 
foreign financial transactions. In a case about a year ago in Montreal,” 
evidence had to be taken to ascertain the facts of certain financial 
transactions in the New England states because the defense alleged 
that the monies said to be stolen had been properly disbursed to 
purchase shares of an American corporation. In a case tried this 
spring in Toronto,” the defense of the promoter of a Canadian com- 
pany, the treasury of which was empty, was that there had been 
purchased with the money, shares of a Cuban corporation which in 
turn was said to own valuable oil lands in the western states. To 
obtain the conviction, evidence had to be taken in Cuba to show that 
no actual purchase had taken place and that, in fact, the Cuban 
company was no more than a shell. 


Aid For the Foreign Tribunal in a Civil Matter 


Nearly everyone in this field is familiar with the decision of 
Lord Goddard, C.J., in Radio Corp. of America v. Rauland Corp.’ 
This decision has been the subject of somewhat unflattering comment 
in Canadian legal periodicals.? Less well known are two Canadian 
cases with very similar problems. In Re Radio Corp. v. Rauland,”° 
Mr. Justice Gale of the Ontario Supreme Court was asked by the 
United States District Court to cause the examination of certain 
Canadians who were directors of corporations alleged to be co- 
conspirators with R.C.A. and the production of documents in their 


7a Rex v. Doyle, Superior Court, Montreal (unreported). 
7> Rex v. Gould, Supreme Court, Ontario (unreported). 
8 [1956] 1 Q.B. 618. 
®See Sischy, Evidence in Aid of Foreign Tribunal, 1 Osgoode Hall L.J. 49,53 
1959). 
¢ 10 [1956] Ont. 630, 5 D.L.R. 2d 424 (1956). 





SERVICE AND EVIDENCE ABROAD 525 


possession. Mr. Justice Gale had before him the order of Judge Igoe 
which specifically said that the depositions were sought “for the pur- 
pose of obtaining evidence in support of and concerning allegations 
in petitioners’ amended claim” but there was no clear indication on 
the face of the document as to whether the depositions of the wit- 
nesses and the productions were being sought as evidence for use 
at trial or for the purposes of discovery. Here the case substantially 
differed from the Radio Corporation case in England where there 
was before the court an opinion of the same Judge Igoe that in- 
dicated that the letters rogatory going to England were designed 
to assist in the obtaining of testimony, not for the trial, but with the 
object of supplementing discovery or pre-trial proceedings. Mr. 
Justice Gale did have before him, however, an affidavit from an 
Illinois attorney in which it was stated that “Judge Igoe judicially 
determined, before granting the letters rogatory, that the testimony 
of the witnesses were material and relevant to the issues and neces- 
sary for use at the trial of the action,” and that the evidence sought 
by the letters rogatory is “solely for use at the trial of the action 
and for no other purpose and will, if obtained, be introduced at the 


trial of the action.” On this material he distinguished the English 
decision and held that the persons named as witnesses must attend for 
examination. 


With regard to the production of documents he refused any gen- 
eral order and ordered production only of documents that had been 
specified. As to the objection that some of the specified documents 
were of a confidential nature, he indicated that this should be the 
subject matter of an objection to the commissioner and was not be- 
fore him for decision. Mr. Justice Gale did mention, however, that the 
documents would not be compelled if the company directors passed 
a resolution declining permission to the witnesses to produce them. 
The implication here given may in the long run be one of the most 
serious problems which counsel in international litigation has to face 
when he comes into Canada. In these matters with an international 
aspect, so frequently the important evidence lies in corporation 
records and documents which the best evidence rule in the local 
tribunal requires to be produced and of which they will either refuse 
to take cognizance or be unimpressed if only second-hand evidence 
is available. 

Since the decision of Mr. Justice Gale, the court has again con- 
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sidered the matter in National Telefilm Associates v. United Artists 
Corp." This case arose out of a claim to specifically perform a 
contract for the sale of the majority of shares in a corporation and 
it was alleged that some large number of persons in Toronto held 
their shares as nominees of a defendant. An order was made in New 
York County, New York, Supreme Court, for the taking of evidence 
in Toronto of the Toronto shareholders and for the production of 
their documents. Mr. Justice Thompson, who heard the motion, had 
before him the order of the New York court, an affidavit used in 
support of the original motion in New York and an affidavit of the 
Toronto agent of the plaintiff in which it was stated that the evidence 
was required solely for the purpose of the trial of the action. When 
my firm was consulted by some of the witnesses prior to the motion 
being heard, I thought that the attendance of the witnesses would 
not be compelled. It was hard for me to believe that any plaintiff 
would commit himself to examine as his witness persons believed to 
be the nominees of the defendant and thereby put on the record 
statements that could only be helpful to the defendant and yet there 
would be no opportunity to cross-examine. From this I concluded 
that the true intent of the proceeding was pre-trial, but the court, in 
default of any contradictory evidence to the above affidavits, and with 
broad statements about the court’s duty under the Comity Rule, 
ordered the witnesses to appear. 


Getting Evidence of Canadian Law 


The Canadian courts completely lack any procedure by which 
they will certify to a foreign court the law on any particular point 
and consequently you will have to resort to obtaining an opinion from 
a Canadian member of the Bar or a professor of law of a Canadian 
law school. There is a tendency because American libraries are, 
on the whole, well stocked with the materials of Canadian law, to 
assume that the competent American attorney can, by a little diligent 
research, form an opinion on Canadian law. In many fields this is 
undoubtedly true but as a word of caution and also to encourage the 
consulting of members of the Canadian Bar, it is unwise to do more 
than familiarize yourself with the general concepts on the subject 
prevailing in Canada, because procedure has so shaped both British 
and Canadian law that it is very easy to make a serious mistake in 
judgment. 

1114 D.L.R. 2d 343 (1958). 
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Conclusions 


It is my personal belief that as between Canada and the United 
States, treaties are not going to accomplish anything in our life- 
time; but there is no reason why our two Bar Associations could 
not produce a uniform statute and see this Act adopted by most of 
the sixty legal jurisdictions in a period of ten to fifteen years. It is 
my sincere hope that as a result of this collaboration between the 
distinguished English guests, the very representative American group, 
and a Canadian, there will be born at this meeting the beginning of 
some joint action which will result in a uniform act getting started 
on its way to enactment. We must each put our own state above 
reproach if we expect like treatment abroad. 

After this paper was prepared, I had the opportunity to read the 
papers of Master B. A. Harwood and Lord Dunboyne, and I think it 
is not inappropriate to comment that the remarks made in the 
Harwood paper as to jurisdiction are directly applicable in Canada 
and exactly the same procedure is used in Canada to obtain per- 
mission to effect service of a Canadian court’s writs abroad. It may 
also be said that his remarks on “Obtaining Evidence Abroad for 
Use in England” apply also to the Canadian courts virtually without 
any amendment being necessary excepting that the statutory refer- 
ences would have to be brought into line with the procedure rules 
in each province. I can add that the comment he makes about 
the proof of foreign law in England also applies with the exception 
that we do not have a Law Ascertainment Act comparable to 
the British Act of 1859, although our Evidence Acts do, in part, 
cover the field of the British Evidence (Foreign and Colonial Docu- 
ments) Act of 1933. 


APPENDIX “A” 


Extract from “CANADA EVIDENCE ACT”, R.S.C. 1952, c. 307. 
42. Where upon an application for that purpose, it is made to appear 
to any court or judge, that any court or tribunal of competent juris- 
diction, in any other of Her Majesty’s dominions, or in any foreign 
country, before which any civil, commercial or criminal matter is 
pending, is desirous of obtaining the testimony in relation to such 
matter, of a party or witness within the jurisdiction of such first 
mentioned court, or of the court to which such judge belongs, or of 
such judge, the court or judge may, in its or his discretion, order the 
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examination upon oath upon interrogatories, or otherwise, before any 
person or persons named in the order, of such party or witness ac- 
cordingly, and by the same or any subsequent order may command 
the attendance of such party or witness for the purpose of being 
examined, and for the production of any writings or other documents 
mentioned in the order, and of any other writings or documents re- 
lating to the matter in question that are in the possession or power of 
such party or witness. 


PART IV 
PANEL DISCUSSION 
The Honorable Albert B. Maris*: 


I do not come here as an expert in this field. I come here as a 
representative of the Committee on Rules of Practice and Procedure 
of the Judicial Conference of the United States which is vitally 
concerned with this as well as all other aspects of the procedure in 
the federal courts. As a matter of fact, with more than 20 years of 
service in the appellate court, I have not had too much opportunity to 
deal with these problems in a personal or firsthand way, although 
along with all of us I have been well aware of them. And so I shall 
restrict myself to some brief comments which have occurred to me in 
a more general way. 

First, I want to say that Master Harwood’s paper, to which I 
am requested to address myself, has been most illuminating in 
divulging to us Americans the great extent to which Great Britain 
has gone in developing this field and in providing facilities for her 
Bench and Bar. Those of us who heard the panelists in Miami Beach 
last year, the three American lawyers who told us almost with tears in 
their eyes about the tremendous frustrations which they had suffered 
in the course of practice in cases involving foreign elements in seek- 
ing to secure evidence and to serve process and what not abroad, 
realized how totally undeveloped this field is here in the United 
States. We have assumed in the past that we can do in any other 
country what we need to do to further our own litigation and do 
it in the same way in which we are accustomed to do it here. The 
gentlemen last year told us very interestingly how utterly unrealistic 


* Senior United States Circuit Judge, U.S. Court of Appeals, 3d Circuit ; Chairman, 
Standing Committee on Rules of Practice and Procedure, United States Judicial Con- 
ference. Member, Advisory Committee on International Rules of Judicial Procedure. 
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any such approach is, particularly when one is dealing with matters 
that must be handled in a civil law country; that the very approach 
of the civil law lawyer to these problems is so totally different from 
our own in the common-law tradition that we hardly speak the 
same legal language. And so it is a revealing thing to me, and I 
am sure to all of us, that Great Britain has bridged this gap with the 
principal civil law countries by individual conventions worked out 
and tailored to suit the individual situations and institutions of the par- 
ticular country, under which British lawyers may serve notice and 
secure evidence, by and large, according to traditional methods in 
those countries and under which the civil law lawyers of those coun- 
tries may secure reciprocal treatment in Great Britain. 


I would like to comment upon one or two of the things that Master 
Harwood mentioned. In the first place, I think that it is fair to say 
that the American concept of jurisdiction in personam, of due 
process of law, has advanced beyond the point which he suggested. 
There was a time, of course, in this country when we assumed that 
a court could only secure jurisdiction in personam over an individual 
defendant if he could be served within the bailiwick, but that time 
with us has long since passed as it has in Great Britain. So that today 
I would say that our law has advanced to the point where an Ameri- 
can court could take jurisdiction in personam in almost any one of the 
types of cases to which he referred in his paper. I am not so sure 
whether any of our states has gone to the length of holding that a 
court can have jurisdiction in personam over absent parties to a con- 
tract which was made in the state upon the ground that the contract 
was made in the state and on no other basis. But certainly with our 
non-resident motorist statutes and various other advances we have 
reached the point where jurisdiction in personam may be asserted 
if the parties had certain types of transactions which had a reasonable 
relationship to the jurisdiction in which the court is seeking to act. 
But we have not, and he is quite right in this, reflected that advance in 
our offer of assistance to other countries in the matter of service 
of process. Our courts still decline to honor letters rogatory re- 
questing the service of process upon the theory that the foreign 
court cannot acquire jurisdiction over a resident in this country, 
wholly ignoring the fact that there may be other bases of jurisdiction 
which we would recognize ourselves and which that other country is 
entitled to recognize. So that here we have something to learn and 
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an advance to make because if this field is to be developed it must 
certainly be done on a reciprocal basis. We cannot be wholly on 
the asking side, we must be also on the serving or giving side; we must 
provide facilities here for those foreign courts needing such facilities 
in the way of service of process and the taking of evidence if we are to 
expect them to do the same by us. 

Now I will refer to one or two rules of our own. The rules 
of the Supreme Court of England have obviously been worked out 
over the last half century, as Master Harwood has told us, in a way 
to provide the necessary facilities in this field. On the contrary, we 
in this country have ignored the problem. We have not realized the 
necessity of making such provisions. I am thinking of our Federal 
Civil Procedure Rule 4, for instance, which authorizes service to be 
made outside the United States, but requires that if such service is 
made there must be an affidavit of service filed in the court here for 
which the service is being made. That, as our friends of last year 
pointed out, has caused difficulty, because in many countries, civil 
law countries, where such service is required, service by an officer 
is not evidenced by an affidavit at all, there being no provision for 
making such an affidavit; and in other countries the making of an 
affidavit by officers of the courts is refused, so that although the re- 
quested service may be had, it is impossible to obtain proof of it 
which meets the requirements of our rules. So here certainly is one 
area in which we must give consideration to appropriate amendments. 
Under the time-honored custom that is recognized in our country 
as everywhere else, we will execute foreign letters rogatory for the 
taking of testimony and we have provisions of our statutes authorizing 
that to be done. But here again, we assume and specifically provide 
in § 1782 of Title 28 of the United States Code that such testimony 
shall be taken in the manner in which testimony is taken here. We do 
not recognize the possibility that a court of a civil law country may 
want the testimony taken in the manner to which it is accustomed 
and in the form which will be useful in its court, and by the same 
token, our letters rogatory issued to civil law countries may come 
back to us with the testimony taken in the civil law form, in a 
narrative form or in the form of a report by an inquisitorial officer 
or judge which will be wholly useless to us. 

So I say in conclusion that this revealing outline to us of the way 
in which our British brethren have met these problems in a realistic 
way, country by country, giving and taking in this field, provides an 
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example and should be an inspiration to those of us who have been 
charged by Congress to explore this field—the Commission on Inter- 
national Rules of Judicial Procedure and its Advisory Committee—to 
work out procedure for the benefit of our own Bench and Bar in this 
field which is so constantly expanding as international litigation in- 
creases by leaps and bounds. And so it is to be hoped that we shall 
not remain the laggard in this field, but will move forward to provide 
what is needed to promote the due and expeditious administration of 
justice in cases which have international implications, such as these. 


Professor Rudolf B. Schlesinger*: 
If Lord Dunboyne is likening his paper to the moon, then my 


brief comments here will be no more than a ten-pound satellite 
cruising around it. 

The papers to which we have had the privilege of listening 
present a most informative and stimulating account of what to us, 
members of the American Bar, is particularly interesting because 
it reflects the experience of fellow common-law lawyers who have 
been a bit more venturesome than we have been in dealing with 
problems of international judicial cooperation. Perhaps the most 
striking difference between the British approach and ours lies in 
their willingness, and our reluctance, to use treaties as tools for the 
improvement of procedural relations between sovereign nations. I 
propose to discuss this difference in two contexts: first in the context 
of judicial cooperation between the United Kingdom (or other 
members of the Commonwealth) and the United States, and secondly 
in the context of procedural relations between a common-law and 
a civil-law country. 

As between U.K. and U.S., we find that the U. S. Government has 
relaxed its no-treaty approach just a tiny bit. Art. 17(1)(g) of the 
Consular Convention which has been in force between the two 
countries since 1952’ provides that a Consular Officer may within 
his district “serve judicial documents or take evidence on behalf of 
courts of the sending State in a manner permitted under special 


* Professor of International and Comparative Law, Cornell Law School. Dr. 
Jur., 1933, University of Munich; LL.B., 1942, Columbia University. Associate 
Professor of Law, Cornell Law School, 1948-51. Professor of Law since 1951. 
Member, Advisory Committee on International Rules of Judicial Procedure. 

1T.LA.S. No. 2494. According to Art. 17(3) of the Convention, consuls are 
authorized to administer oaths in connection with the notarization of documents; but 
it is not clear whether this authority, granted in a separate subsection of Art. 17, 
covers situations in which the consul takes evidence pursuant to subsection (1) (g). 
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arrangements . . . or otherwise not inconsistent with the laws of the 
territory.” This language, a little less artistic than that of some of 
the other British conventions, raises some doubt as to whether the 
Consul, in the exercise of his power to “take evidence,” may also ad- 
minister an oath. As we heard this afternoon, internal U. K. law 
does not permit an American officer to administer an oath on British 
soil; and to administer an oath without authorization is a misdemeanor. 
Therefore, the crucial question is whether this convention—by the 
words “take evidence”—authorizes the administration of an oath. It 
is regrettable that this crucial matter is left ambiguous. But I have 
not heard any reports of British jails overflowing with U. S. consuls. 

Apart from the Consular Convention, which has this slight defect, 
procedural assistance between U. K. and U. S. follows our method 
of no-treaty. Nevertheless, mutual assistance in the serving of papers 
and the taking of evidence is obtainable in a manner which, if I 
correctly understand Lord Dunboyne’s paper, has not led to any 
major tension or dissatisfaction. Does this mean that at least between 
common-law countries the American no-treaty approach is fully 
justified? I think not. Although the present situation is tolerable, it 
could be vastly improved by a well-drafted convention. Such a 
convention could, for example, remedy the existing ambiguity that 
I mentioned a minute ago. Such a convention could do away with 
the unnecessary restrictions imposed by the Radio Corp. of America 
case,” and could mutually give us the important right to get docu- 
ments for discovery as well as for production at the trial. Such a con- 
vention could, to mention another example, obviate the justified com- 
plaint of our British friends that at the present time they do not 
know how and through what channels letters rogatory are to be 
sent to an American court; the treaty could set up such a channel. 


But even if the treaty did not bring about any improvements at 
all, and merely codified existing practice, it would be of tremendous 
help to practitioners. Lord Dunboyne is unquestionably correct in 
pointing out that, in the absence of a convention, the practice of 
judicial assistance existing between two countries is most difficult 
to ascertain. Such practice is usually based on a conglomerate of 
statutes, rules, orders, judicial decisions, administrative rulings and 
diplomatic exchanges. This is the kind of conglomerate on which 
the specialist thrives but which for the non-specialist attorney and his 


2 Radio Corp. of America v. Rauland Corp. [1956] 1 Q.B. 618. 
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client spells trouble and expense. Some of the information making 
up this conglomerate is available only in the files of certain govern- 
ment offices, and this may easily lead to the suspicion, however un- 
justified, that especially where the Government is interested in a 
given case, the release of such vital information to the parties may not 
be entirely evenhanded.. All such difficulties, dangers and suspicions 
can be dispelled by codifying and publishing the pertinent practices 
in the form of a convention. It may be that with respect to Canada, 
as we have heard this afternoon, the situation is somewhat more com- 
plicated because of constitutional limitations on the treaty-making 
power of the Dominion. I do not profess to speak with authority on 
Canadian constitutional law; but I submit that in the past our 
Canadian neighbors have actually entered into a large number of 
civil procedure conventions by acceding to treaties originally negoti- 
ated by the United Kingdom. 

The second question raised by the difference between the British 
and the American approach is one of comparison. Which of the 
two approaches is preferable when it comes to dealing with countries 
of the civil law? I earnestly submit that the British approach has 
been markedly more successful than ours. U. S. relations with 
the civil-law world in the area of international judicial assistance 
have been plagued by many difficulties, some which have been pointed 
out by Judge Maris. I shall limit myself to discussing just two— 
namely, (a) the civilians’ resentment caused by our refusal to honor 
requests for judicial assistance in the service of papers, and (b) 
the civilians’ frequent refusal to let us use our deposition procedure 
on their soil. 

As to (a), our refusal to honor letters rogatory for the service of 
process is a curiosity in international law. It has no counterpart in 
other countries. As Judge Maris has pointed out, this refusal is be- 
coming rather questionable even as a matter of our own existing law. 
Actually, if one goes into the matter, there are only two cases on 
the subject directly in point—both of them lower court cases, cer- 
tainly not binding on any of our higher courts.’ And these cases are 
quite old. Both were decided at a time when, under the influence of 


3In Re Letters Rogatory out of First Civil Court of Mexico, 261 Fed. 652 (S.D. 
N.Y, 1919) ; Matter of Romero, 56 Misc. 319, 107 N.Y. Supp. 621 (Sup. Ct. 1907). 

Schlesinger, Comparative Law—Cases, Text and Materials 210-12 (2nd ed. 1959). 
495 U.S. 714 (1878). 


Pennoyer v. Neff,t any extraterritorial service was completely un- 
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thinkable in this country. As Judge Maris has pointed out, in the 
meantime the Supreme Court has created so many exceptions to 
Pennoyer that today, at least as a matter of constitutional law, we 
permit extraterritorial process just about as freely as the civilians do. 
Nevertheless, the old cases remain on the books, and our foreign 
friends continue to call us barbarians for not honoring this form of 
letter rogatory. The British approach to this same problem shows 
it can be solved by treaty without giving up an iota of due process. 
This can be done by a promise to honor letters rogatory for the serv- 
ice of papers, with the proviso, as the British have done in one of 
their treaties, that service thus obtained, while constituting good 
notice, shall not of itself be claimed by the plaintiff to constitute a 
sufficient basis for personal jurisdiction over the defendant. 

When it comes to taking evidence in civil-law countries, again our 
British friends are far ahead. For us, things are rather difficult.> In 
the absence of a treaty, many civil-law countries will not tolerate 
on their soil the kind of deposition procedure to which we are ac- 
customed. Therefore, we have to obtain letters rogatory, which 
they honor as a matter of traditional international law. But in honor- 
ing them, they impose on us their methods of interrogation; and in 
important countries, such as Germany and the Netherlands, we can- 
not—in the absence of a treaty—compel an unwilling witness to 
testify, not even when the aid of a German or Dutch court has 
been solicited by properly issued and properly transmitted letters 
rogatory. 

Our British friends have solved all of these problems by one bold 
stroke. Their treaty with West Germany provides:*® (1) that a Ger- 
man court will honor British letters rogatory; (2) that in so doing 
the German court will use compulsion, if necessary; (3) that upon 
request of the British court, the German court will honor the letters 
rogatory by appointing the British Consul as the person actually 
conducting the examination; and (4) that the examination will be 
conducted in accordance with British procedure. Our British friends, 
in other words, got just about everything that they could possibly 
wish for; and since they are getting it by virtue of an order of the 
German court, all of the civil-law prejudices as to sovereignty are 
assuaged at the same time. I submit that this illustrates the superiority 

5 See Jones, International Judicial Assistance, 62 Yale L.J. 515 (1953). 


6 Treaty signed March 20, 1928, B.T.S. 1929/5. Concerning the extension of the 
treaty to Canada, see C.T.S. 1935/11. 
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of a treaty approach over the methods which we in the United States 
have followed until now. 

I realize, of course, that to negotiate a treaty takes time and effort. 
In the meantime, under the guidance of the Commission on Inter- 
national Rules of Judicial Procedure, we may be able to bring about 
some modest improvements by unilaterally revising our antiquated 
statutes and Rules, and by making more information as to existing 
practice available to the profession. But in the long run, real progress 
in this important sector of our international relations will be made 
only if we profit from the experience and the proven accomplishments 
of our brethren across the Atlantic. 


Jobn A. Wilson*: 


It is quite clear that our common heritage of common law juridical 
concepts has tended strongly to minimize the difficulties between the 
United States, the United Kingdom and all the Commonwealth coun- 
tries, including Canada. On the other hand, the widely differing 
and diverse judicial concepts between the so-called civil law coun- 
tries—such as Western Germany, France and the Latin American 
countries—and the common law countries, present very serious 
obstacles to international judicial cooperation and assistance. The 
points of comparison and contrast I think are well known to 
this audience and I shall not attempt to repeat them. It does seem 
to me, however, that in a relatively short span of years the common 
law countries could and should be able to develop a single codified 
procedure which would cover a great many, if not all, of the common 
law countries. In short, I think it very important that we should 
aim at substantial improvement whenever and wherever we can 
get it. 

So I like the suggestion of Mr. Weir, if I got it accurately, that 
the Bar Associations of Canada and of the United States should col- 
laborate in working out some uniform procedural statutes. Mr. Weir, 
I felt, was quite optimistic about that; he thought that the ten 
provinces of Canada and the 50 states of the United States might well 
agree upon such statutes within a relatively few years. But I did notice 
that he seemed to take realistically into account that certain of 


*B.A., 1923, Brown University. B.A., Jurisprudence, 1925; B.C.L., 1926; M.A, 
1931, Oxford University. Admitted to the Bar of New York, 1929. Assistant U.S. 
Attorney, N.Y.C., 1929-32. Fellow, American College of Trial Lawyers. Sherman 
& Sterling & Wright, New York City. 
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our state legislatures are capable, at times, of abysmal obstinacy, and 
I am sure he would concede that possibly one or two or three of 
his provinces in Canada might act in the same way. I felt, how- 
ever, that Mr. Weir was somewhat pessimistic about the matter of 
treaties and conventions. He intimated that in his lifetime not very 
much, so far as he could see, could or would be done about them. 
Well, I think that for a man so obviously not an octogenarian, he 
makes an unduly lugubrious prognostication. 

Apropos of developing a single codified procedure for the common 
law countries, one of the most helpful articles I have seen in my 
efforts to explore this problem was an article presented by William 
Reed Edge, a member of the Bar of New Zealand at the Inter- 
national Bar Association Conference, at Madrid, in 1952. I mention 
New Zealand, Mr. Weir, not to detract at all from the glories of 
Canada, but simply because I feel that New Zealand has a strikingly 
comprehensive, simple and efficient procedure, as presented and 
outlined in that article. I am not unmindful also of the fact—Master 
Harwood and Lord Dunboyne—that if in the practice and procedure 
of New Zealand, there is any virtue or any praise—to go biblical 


for a moment—I am sure the mother country will claim a considerable 
amount of credit for it. And I think rightly so. Nevertheless, I do 
commend the New Zealand practice and procedure as being well 
worth study, providing an excellent basis, I believe, for some sort 
of model convention. 


Now, as I have mentioned, the obstacles to a uniform code ap- 
plicable to both the civil law countries and common law countries 
presents a much more serious problem, and I think everybody who 
has given this matter any thought recognizes that. Just a word 
about it, although strictly speaking it may not be pertinent here. 
I think the best attempted specific solution of that problem 
which I have seen is based upon the draft rules prepared by the 
Inter-American Juridical Committee in 1952. These rules attempted 
to reconcile common law and civil law principles; they combined 
some features of the civil law with some of the common law; and 
they would permit interested parties the alternative use of those 
procedures. Civil law countries were asked to adopt some common 
law principles and procedures and common law countries to adopt 
some of the principles and procedures of the civil law countries. 
This draft is most ably dealt with by Mr. Jones and Mr. Philip 
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Amram in a report which they made to the International Bar Associa- 
tion Conference, in Cologne, in 1958. That report merits close study. 

I think it is important that each nation should look critically 
at its own procedures and practices, and not merely stand off and say: 
how glorious our common law principles—what a wealth of per- 
fected tradition and procedure we have—looking askance at the 
procedures and traditions of the civil law countries. We must adopt 
a more flexible spirit of understanding and of reciprocity in the 
common interest. 

I thought also that, here today, there was some undercurrent of 
criticism of the United States in these matters—not from our 
guests so much perhaps as from some of us commentators— 
and I am inclined to think that the United States has lagged too far 
behind in its efforts at international juridical cooperation. But I 
wish to assure the gentlemen from Great Britain and Canada that 
we are not beyond redemption. We are indeed very code minded, 
and I think the record of the last 20 to 25 years will demonstrate 
that. 


In 1938 we enacted our Federal Rules of Civil Procedure; in 


1945 the Rules of Criminal Procedure; in 1946 the Administrative 
Procedure Act; and in 1948 our Revised Judicial Code of Procedure. 
Surely the next step—no need to be pessimistic about this—should 
be, and I believe will be, the drafting of conventions and treaties 
governing international procedures. To that end, in 1958, as I believe 
was mentioned at the outset, Congress has established the Commission 
of which Mr. Jones is staff director. Certainly we have real reason 
to look for significant advances and progress from the work of that 
Commission. 

Just one thing further. I recall that Mr. Weir indicated that the 
problem of international cooperation had grown rather pressing in 
Canada due to the vast increase, in relatively recent years, in interna- 
tional litigation. I think it is notable that throughout the entire world, 
since the Second World War there has been a great upsurge of 
international litigation of all kinds. Taking evidence abroad and the 
serving of legal documents extraterritorially are no longer a luxury. 
They must be facilitated. Our procedures must be made more 
expeditious, certain and less expensive. To achieve that result, as I 
have indicated, there must be among our Bar Associations, our 
lawyers and judges, and in all our nations, a spirit of greater flexibility 
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and reciprocity in our common interest. There is nothing like a 
compelling necessity. We are in that state of compelling necessity 
right now, and we have been for many years past. I am persuaded— 
Mr. Weir to the contrary notwithstanding—that in the relatively 
near future, compelling necessity will be the mother of many useful 
and enlightened conventions. 





ACTIONS IN EQUITY BY THE U. S. TO 
ENFORCE SCHOOL DESEGREGATION 


William L. Taylor* 
Legislative Representative, Americans for Democratic Action 


When the Supreme Court ruled in Brown v. Board of Education, 
that “separate educational facilities are inherently unequal,” state com- 
pelled or permitted segregation became a clear violation of the 
Constitution (equal protection clause of the fourteenth amendment) 
and laws (42 U.S.C. § 1983) of the United States. Six years after 
that decision, all of the public schools in the states of Alabama, 
Georgia, Mississippi, and South Carolina are still racially segregated. 
In the great majority of school districts of Arkansas, Florida, 
Louisiana, North Carolina, Tennessee, and Virginia, state compelled 
or permitted segregation still exists.” 

It may fairly be concluded that the laws of the United States are 
not being faithfully executed. In these circumstances, may the 
President of the United States, in exercise of the duty imposed upon 
him by article II section 3 of the Constitution to “take Care that the 


Laws be faithfully executed,” * direct the Attorney General to initiate 
in the federal courts actions for equitable relief to effectuate desegre- 
gation of the public schools? 

Before examining the applicable precedents, it may be wise to heed 
the cautionary note sounded by Justice Jackson in his concurrence in 
the Steel Seizure Case: 


*LL.B., 1954, Yale Law School. Member of the New York Bar. Attorney, 
NAACP Legal Defense Fund, 1954-58. 

1 347 U.S. 483 (1954). 

2 At the beginning of the 1960-61 school year, more than 2,000 of the 2,839 school 
districts in the South which are designated as bi-racial had failed to take even the 
first step toward desegregation. Southern School News, Dec. 1960, p. 1. State 
legislatures have erected a variety of obstacles designed to thwart desegregation 
or keep it to a minimum. These include school closing laws; private tuition payments ; 
“anti-barratry” statutes aimed at making it more difficult for the NAACP to finance 
and render legal aid in desegregation suits; and pupil placement schemes which 
perpetuate segregation while establishing administrative procedures which permit 
exceptions to be made within the segregated system. These laws are summarized 
in Southern School News, Jan. 1961, pp. 1-2. See also Greenberg, Race Relations 
and American Law 231-45 (1959) for a discussion of the legal status of these statutes. 

3 Under article VI of the Constitution, the Constitution and acts of Congress are 
the supreme law of the land. Thus, the ‘ ‘Laws” in this context would include the 
Constitution and the interpretation given it in judicial proceedings. See Standard 
Computing Scale Co. v. Farrell, 249 U.S. 571, 577 (1919); Williams v. Bruffy, 96 
U.S. 176, 183 (1877) ; Stoffel v. W. J. McCahan Sugar Ref, Co., 35 F.2d 602, "603 
(E.D. Pa. 1929). In any case, segregation violates the Civil Rights Act, Rev. ‘Stat. 
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A judge, like an executive adviser, may be surprised at the 
poverty of really useful and unambiguous authority applicable to 
concrete problems of executive power as they actually present 
themselves. Just what our forefathers did envision, or would have 
envisioned had they forseen modern conditions, must be divined 
from material almost as enigmatic as the dreams Joseph was called 
upon to interpret for Pharaoh. A century and a half of partisan 
debate and scholarly speculation yields no net result but only 
supplies more or less apt quotations from respected sources on 
each side of any question. They largely cancel each other. And 
court decisions are indecisive because of the judicial practice of 
dealing with the largest questions in the most narrow way.‘ 


The Relevance of Congressional Intent 


In his concurrence in the Steel Seizure Case, Justice Jackson also 
provided a useful framework in which to consider the exercise of 
presidential authority: 


1. When the President acts pursuant to an express or implied 
authorization of Congress, his authority is at its maximum, for it 
includes all that he possesses in his own right plus all that Congress 
can delegate. . . . If his act is held unconstitutional . . . it usually 
means that the Federal Government as an undivided whole lacks 
power.... 

2. When the President acts in absence of either a congressional 
grant or denial of authority, he can only rely upon his own inde- 
pendent powers, but there is a zone of twilight in which he and 
Congress may have concurrent authority, or in which its distribution 
is uncertain. Therefore, congressional inertia . . . may some- 
times . . . enable, if not invite, measures on independent presidential 
responsibility. In this area, any actual test of power is likely to 
depend on the imperatives of events and contemporary impondera- 
bles rather than on abstract theories of law. 

3. When the President takes measures incompatible with the ex- 
pressed or implied will of Congress . . . he can rely only upon his 
own constitutional powers minus any constitutional powers of 
Congress over the matter. Courts can sustain exclusive presidential 
control in such a case only by disabling Congress from acting. . . .° 


Thus, it is important at the outset to determine whether Congress 
has adopted any policy which would affect the authority of the 
Attorney General to initiate court actions. 

§ 1979 (1875), 42 U.S.C. § 1983 (1958), which in this situation has a reach coexten- 
sive with the equal protection clause of the fourteenth amendment. 


4 Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 634 (1952). 
5 Id. at 635-38. 
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Congressional Intent 


A. Would action by the Attorney General be incompatible with 
the intent of Congress? 


In January, 1957, President Eisenhower submitted to the Congress 
proposed civil rights legislation which included a provision extending 
the jurisdiction of the district courts to include actions initiated by 
the Attorney General to restrain violations of the Civil Rights Acts 
(42 U.S.C. § 1985). The House passed a bill containing this authority 
on June 18. On July 24, however, the Senate by a vote of 52-38 
eliminated section 121 of Part 3 of the Administration bill, which 
had the effect of limiting suits for injunction to the enforcement of 
voting rights. On August 23, Republican and Democratic leaders 
of both Houses agreed on a compromise which contained the Senate 
version of Part 3. In that form, the bill was passed again by both 
Houses and approved by the President.™ 

During the course of the session, no opinion was expressed by 
the President, Attorney General, or any of the principals in the 
congressional debate on whether legislative action was needed.” De- 
bate centered on the appropriateness of contempt proceedings without 
a jury trial in equity suits brought by the government, an issue which 
was ultimately compromised by including a limited right to a jury 
trial in criminal contempt cases which might arise when the govern- 
ment sued to protect the right to vote. An imperfect understanding 
by the President and others of the scope of authority sought for the 
Attorney General apparently contributed to its rejection in all but 
voting cases. A second factor was the likelihood that the whole 
bill might be filibustered if Part 3 were not jettisoned.” 


le ee eee 
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phon ra Rights Act of 1957, 71 Stat. 634 (codified in scattered sections of 5, 28, 
US. )s 

5b A year earlier, Attorney General Brownell had indicated in testimony before 
the House Judiciary Committee that legislation would be required for the Government 
to invoke civil remedies against denial of the right to vote. Hearings on Legislation 
Regarding the Civil Rights of Persons Within the Jurisdiction of the United States, 
bir the House Committee on the Judiciary, 84th Cong., 2d Sess., pt. 2, at 14-15 

1956). 

6 President Eisenhower said at a July 3 news conference that “there were certain 
phrases I didn’t completely understand.” N.Y. Times, July 4, 1957, p. 20, col. 7. 
‘Senator Anderson, co-sponsor of the successful amendment to delete Part 3, said it 
was “of uncertain effect and mysterious purpose.” 103 Cong. Rec. 11,794 (1957). 
‘Other Senators expressed concern about the uncertain reach of the Civil Rights Acts 
which might permit the Attorney General, if authority were granted, to restrain 
private acts, as well as the actions of state officials. 103 Cong. Rec. 12,315-18, 12,469-70, 
12,521, 12,530, 12,545, 12,562 (1957). 

7 Senator Anderson declared that he sought its deletion because he wanted to see 
‘the bill enacted. 103 Cong. Rec. 12,563 (1957). 
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In 1960, a similar Part 3 provision was disposed of by Congress 
in more summary fashion. The President had not renewed his re- 
quest for Part 3 in his 1959 program. When offered in March, 1960, 
as an amendment to a civil rights bill pending on the floor of the 
House, it was held by the Chair non-germane to the measure. In 
the Senate, a motion to table the amendment carried by a vote of 
55-38. 


On the basis of the legislative history, it cannot be concluded that 
Congress has adopted a policy inconsistent with the initiation of court 
proceedings by the Attorney General to enforce desegregation. It 
is well established that rejection of legislation by Congress cannot be 
viewed as equivalent to the enactment of legislation of an opposite 
tenor.* Here, the circumstances surrounding the rejection of Part 
3 were ambiguous enough to cast serious doubt upon a contention 
that Congress sought to preclude action by the Executive. It is 
clear from the tenor of the proceedings and debate that both the 
President and Congress acted upon the assumption that the Attorney 
General had no authority without express statutory sanction.® In 
this situation, it would be difficult to sustain the inference that 
Congress, in granting limited authority to the Attorney General to 
enforce voting rights, intended to withdraw any existing power to 
enforce other constitutional rights. 

In so far as the rejection of Part 3 was motivated by apprehension 
that it would be applied to private action in peripheral situations, 
Congress cannot be said to have adopted a policy against government 
action to restrain widespread denial of the well-defined constitutional 
right to a nonsegregated public education. And if Part 3 was dropped 
in an effort to find a compromise which would avoid a filibuster, 


8 Gemsco, Inc. v. Walling, 324 U.S. 244, 265 (1945); United States v. South- 
Eastern Underwriters Ass’n, 322 U.S. 533 (1944); cf. United States v. California, 
332 U.S. 19 (1947) where the failure of Congress twice to pass legislation authorizing 
the Attorney General to institute litigation to recover tideland property from coastal 
states was not deemed sufficient basis to deny him the power. Nor was the Court 
impressed by the fact that Congress had passed a joint resolution quitclaiming land 
within the three-mile limit, in view of the fact that the President had vetoed the 
resolution and Congress had failed to override. 


® Presidents on occasion have sought from Congress legislation to support the 
exercise of powers they believed they already possessed, but they usually have made 
it a point to say so. Prior to World War I, for example, Wilson asked Congress 
for approval of his decision that merchant ships should carry arms, asserting that 
he possessed power but wanted the authority of Congress behind him. 17 Richardson, 
Messages and Papers of Presidents 8211 (1927). When “a little group of willful 
men” filibustered the measure to death, the President acted anyway. 17 Richardson, 
Messages and Paper of Presidents 8218 (1927). 
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it hardly signifies the adoption by Congress of a policy of any kind 
which would affect executive action. 

The holding of the Supreme Court in the Steel Seizure Case® 
does not compel a different result. There, the Justices in the majority 
agreed, Congress had considered alternative courses of action to 
deal with work stoppages in a national emergency and had adopted 
the procedures set out in the Taft-Hartley law while consciously re- 
jecting seizure of facilities by the President. 


B. Is there any statutory support for action by the Attorney 
General? 


1. The Civil Rights Acts. Under the Civil Rights Acts, any 
person who, under color of law, subjects another person to a depriva- 
tion of rights, privileges, or immunities secured by the Constitution 
and laws, is liable to the person injured in an action at law, suit in 
equity, “or other proper proceeding for redress.” ** A corresponding 
criminal section makes such acts under color of law punishable by 
fine and imprisonment.” Two possible conclusions may flow from 


the existence of these remedies: (1) that Congress intended the 
remedies specified in the Civil Rights Acts to be the only means for 
vindicating the rights declared therein, or (2) that by recognizing 
rights, Congress impliedly authorized redress by any appropriate 
means. 

The legislative history of the Civil Rights Acts does not indicate 
that the question was considered; thus no specific intent can be 
ascribed to Congress which would directly support either con- 
clusion. Nor did the federal courts have occasion to determine the 
issue in early decisions arising under the Acts. A recent court of 
appeals decision, however, gives wide leeway to courts of equity in 
fashioning remedies to protect civil rights. In Brewer v. Hoxie School 
District,* a school board sued to restrain several individuals from 
obstructing the board’s efforts to secure equal protection to Negro 
children by operating desegregated schools. The court held that a 
right of action was afforded by 42 U.S.C. §1985(3) which 
prohibits conspiracies by private individuals to interfere with con- 
stitutional rights, notwithstanding the fact that the section accorded 


10 Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 586 (1952). 
11 Rey. Stat. § 1979 (1875), 42 U.S.C. § 1983 (1958). 

1218 U.S.C. § 242 (1958). 

13 238 F.2d 91 (8th Cir. 1956). 
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only a right to damages and not a right to injunctive relief. Nor 
was the court troubled by the fact that the constitutional rights as- 
serted belonged not to the school board but to the Negro children 
whom the board sought to protect. The court found in the constitu- 
tional duty of the board to support the Constitution (art. VI clause 
2) a corollary right to be free from interference in the performance 
of the duty. In sum, it was determined that the federal courts are 
empowered to afford all remedies necessary to the vindication of 
federal substantive rights as defined in statutes or the Constitution, 
except where Congress has indicated explicitly that such remedies are 
not available. 

This wide scope afforded to federal courts in fashioning remedies 
to protect civil rights is supported by the history of analogous state 
civil rights statutes. Most jurisdictions have followed the rule that 
a person aggrieved by violation of a civil rights statute is entitled to 
relief which will effectively redress the wrong, even though the 
statute does not expressly authorize the giving of such relief. Thus, 
courts have held that persons aggrieved may recover damages which 
will reimburse them, despite the fact that the civil rights statute 
provided only penal sanctions.* Similarly, injunctive relief has 
been afforded to protect persons against violation of civil rights 
statutes notwithstanding the fact that the statutes did not provide an 
equitable remedy.** Some states follow the rule that statutes in dero- 
gation of the common law must be strictly construed; but even 
where this axiom is observed, it is ordinarily limited to statutes of a 
penal nature and does not apply to those designed for remedial 
purposes.” 

Moreover, it is well established that state governmental bodies in 
certain circumstances may invoke the jurisdiction of equity to re- 
strain acts for which only penal sanctions are prescribed by state 
statute.’ Equitable relief may be held appropriate where the state 

14 Amos v. Prom, 117 F. Supp. 615 (N.D. Ia.), appeal dismissed, 214 F.2d 350 
(8th Cir. 1954); Randall v. Cowlitz Amusements, Inc., 194 Wash. 82, 76 P.2d 1017 
(1938) ; Bolden v. Grand Rapids Operating Corp., 239 Mich. 318, 214 N.W. 241 
(1927); Anderson v. Pantages Theater Co., 114 Wash. 24, 194 P. 813 (1921); 
Ferguson v. Gies, 82 Mich. 358, 46 N.W. 718 (1890). 

15 Everett v. Harron, 380 Pa. 123, 110 A.2d 383 (1955); Orloff v. Los Angeles 
Turf Club, 30 Cal. App. 2d 110, 180 P.2d 321 (1947). See Annot., 171 A.L.R. 920 
(1947). Contra, Fletcher v. Coney Island, Inc., 165 Ohio St. 150, 134 N.E.2d 371 
Te See Orloff v. Los Angeles Turf Club, note 15 supra ; Picket v. Kuchan, 323 
Ill. 138, 141, 153 N.E. 667, 668 (1923); Bryant v. Rich’s Grill, 216 Mass. 344, 349, 


103 N.E. 925, 927 (1914). 
17 Annots., 40 A.L.R. 1145 (1926) ; 91 A.L.R. 315 (1934). 
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is deemed to hold “rights . . . in trust for the public,” ** such as a 
suit to enjoin the unlawful practice of a profession.’ 

Even more to the point are federal cases in which the United States 
has been permitted to sue for injunctive relief despite the fact that 
the conduct complained of constituted a crime or that private 
remedies were available.”” These cases reach the heart of the matter, 
and the criteria governing the issuance of relief will be discussed, 
infra. Suffice it to say at this point that in the absence of clear 
evidence that Congress intended a criminal or civil remedy to be 
exclusive, its existence, far from barring a suit in equity by the 
government, may aid it by defining the right to be protected. 


2. The Use of Armed Force. In addition to civil and criminal 
remedies provided in the Civil Rights Acts, federal statutes authorize 
the use of armed forces to protect rights guaranteed by the four- 
teenth amendment to the Constitution.2* 10 U.S.C. § 333, for 
example, empowers the President, by using the militia or armed 
forces or “by any other means” to take such measures as he con- 
siders necessary to suppress in any state “any insurrection, domestic 


violence, unlawful combination, or conspiracy,” if it (1) “so hinders 
the execution of the laws of that State, and of the United States... 
that any part or class of its people is deprived of a right, privilege, 
immunity, or protection named in the Constitution and secured 
by law . . .” and the state fails to afford protection, or (2) “opposes 
or obstructs the execution of the laws of the United States or 
impedes the course of justice under those laws.” 


It was under these laws that President Eisenhower issued a procla- 
mation in 1957 ordering the Little Rock insurgents to disperse” and, 
when the proclamation was disobeyed, an Executive order which 
federalized the national guard and ordered armed forces into service.” 


Section 333 is derived from the Act of 1871 which was entitled 
a bill “to enforce the provisions of the fourteenth amendment to the 
Constitution of the United States and for other purposes.” ** Debate 


18 Annot., 40 A.L.R. 1145, 1150 (1926). 

19 E.g., People v. Laman, 277 N.Y. 368, 14 N.E.2d 439 (1938); Kentucky State 
Bd. of Dental Examiners v. Payne, 213 Ky. 382, 281 S.W. 188 (1926). 

20E.g., United States v. American Bell Tel. Co., 128 U.S. 315 (1888). 

2110 U.S.C. §§ 332-34 (1958). 

22 Proc. 3204, 22 Fed. Reg. 7628 (1957). 

23 Exec. Order No. 10730, 22 Fed. Reg. 7628 (1957). 

2417 Stat. 13 (1871). 
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on the bill made it clear that the intent of Congress was to provide 
executive assistance to the judiciary in cases where the courts were in 
danger of being unable to carry out their decrees.” 

If the President is authorized to use the ultimate weapon of force 
to secure compliance with court decrees, would not the “other 
means” suggested in the statute comprehend such lesser measures 
as government intervention in the courts designed to make the use of 
force unnecessary? The statute does not provide an unequivocal 
answer, but its broad purpose would appear to sanction court action 
initiated by the Attorney General where it was deemed necessary 
to avoid the ultimate use of troops. Thus, at least in situations where 
segregation is perpetuated by “unlawful combinations or conspiracies” 
which use threats of violence or economic reprisal to prevent the 
effectuation of constitutional rights, these statutes may be held to 
authorize suits for injunction by the Attorney General. 


3. Federal Intervention. 5 U.S.C. §316 authorizes the At- 
torney General to send officers of the Department of Justice to 
“attend to the interests of the United States in any suit pending in 
any of the courts of the United States, or in the courts of any State, 
or to attend to any other interest of the United States.” On its face, 
this law would seem to require the courts upon a finding that the 
requisite federal interest is present to permit the United States to 
intervene in pending litigation, although not necessarily to initiate it. 
The doctrine of intervention, however, has grown up independently 
under the Federal Rules of Civil Procedure,”* laws authorizing inter- 
vention in particular cases*’ and cases interpreting the statutes and 
rules. Rule 24(a) provides for mandatory intervention where, 
inter alia, a statute of the United States confers an unconditional 
right to intervene; but 5 U.S.C. §316 is not unconditional in 
its terms, and there is no holding that it satisfies the requirements for 
mandatory intervention. So to hold would permit the United States 
to be the judge of its own interests in all cases. Rule 24(b) enumerates 
grounds upon which the court may, in its discretion, permit interven- 
tion, among them intervention by governmental agencies “when a 
party to an action relies for ground of claim or defense upon any 


25 Cong. Globe, 42d Cong., Ist Sess. 698, 703 (1871). 
26 Fed. R. Civ. P. 24. 

27 E.g., 28 U.S.C. § 2403 (1958). 

28 See SEC v. U.S. Realty Co., 310 U.S. 434 (1940). 
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statute or executive order administered by a federal or state govern- 
mental officer or agency... .” *° 


Despite occasional sweeping dicta,*° 5 U.S.C. §316 for the 
most part has been rather narrowly applied in cases involving federal 
agents and employees, and it is useful primarily in affirming the right 
of the Attorney General to use the courts as an instrumentality for 
vindicating federal interests. The statute begs the critical question of 
what the “interests of the United States” are. Where the requisite 
interest is found to be present, it may support the initiation of 
action by the United States as well as intervention or the filing of 
briefs as amicus curiae.** 


Thus, Congress has not adopted any policy conclusively authorizing 
or prohibiting executive action. However, the relevant history of 
the Civil Rights Acts and other statutes discussed does illuminate 
to an extent some of the policy considerations which a court may 


take into account in deciding whether a suit by the United States 
will lie. 


The President’s Duty to “take care...” 


The President’s duty under article II section 3 of the Constitution 
has not often been subjected to direct interpretation by the courts. 
But our history and traditions as well as judicial interpretation have 
afforded Presidents a wide scope of action in performing their con- 
stitutional duties. 


Early in the history of the Republic, John Marshall, then a Con- 
gressman, defended the right of President Adams to execute the 
provisions of an extradition treaty by issuing a warrant for arrest, 
even in the absence of statutory authority. Marshall argued that: 


The treaty, which is a law, enjoins the performance of a particular 
object. The person who is to perform this object is marked out 
by the Constitution, since the person is named who conducts the 


29 In Coleman v. Miller, 307 U.S. 433, 442 (1939), decided before the promulgation 
of rule 24(b), the Supreme Court recognized the “legitimate interest of public 
officials . . . federal and state, to resist the endeavor to prevent the enforcement of 
statutes in relation to which they have official duties.” 

30 See Booth v. Fletcher, 101 F.2d 676 (D.C. Cir. 1938). 

81Qn appearance by the United States as amicus curiae, see Faubus v. United 
States, 254 F.2d 797 (8th Cir. 1958); Bush v. Orleans Parish School Bd., Civil 
No. 3630, E.D. La., Mar. 3, 1961, in which a three-judge court discussed but did 
not decide whether the United States was barred from initiating action by the 
—_ history of the Civil Rights Act of 1957, 71 Stat. 637, 42 U.S.C. § 1971 

a 
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foreign intercourse, and is to take care that the laws be faithfully 
executed. . . . Ought not this person to perform the object... 
although the particular mode of using the means has not been 
prescribed? Congress unquestionably may prescribe the mode; the 
Congress may devolve on others the whole execution of the con- 
tract: but till this is done, it seems the duty of the executive to 
execute the contract by any means it possesses. 3? 


Marshall’s argument in Congress was sustained when efforts to dis- 
credit President Adams failed.** 


The “take care” clause was given its broadest application by the 
Supreme Court in Cunningham v. Neagle,** where it was held that 
Neagle, who had been appointed without statutory authority by the 
Attorney General as a bodyguard for a Supreme Court Justice, was 
entitled to a writ of habeas corpus discharging him from the custody 
of state officials who were holding him for killing the Justice’s assail- 
ant. The question was whether Neagle was in custody for an “act 
done in pursuance of a law of the United States.” The Court ruled 
that he had been appointed pursuant to the duty of the President 
to take care that the laws be faithfully executed. This duty, the 


Court said, is not limited to the enforcement of acts of Congress 
or treaties, but includes “rights, duties and obligations growing out 
of the Constitution itself, our international relations, and all the pro- 
tection implied by the nature of the government under the Constitu- 
tion.” 


For the Court in Neagle, the take-care clause afforded the Presi- 
dent broad authority to use all reasonable means for enforcing rights 
and duties arising from the Constitution and laws of the United 


8218 U.S. (5 Wheat.) App. 3, 27 (1820). 

33 10 Annals of Congress 619 (1800). Marshall’s statement as a Congressman about 
the powers of the Executive may be compared to his opinion of the cumulative powers 
a — government in McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 404-05 

The government of the Union, then . . . is, emphatically and truly, a govern- 
ment of the people. In form, and in substance, it emanates from them. Its 
powers are granted by them, and are to be exercised directly on them, and for 
their benefit. [And at 424:] No trace is to be found in the constitution, of 
an intention to create a dependence of the government of the Union on those 
of the States, for the execution of the great powers assigned to it. Its means 
are adequate to its ends; and on those means alone was it expected to rely 
for the accomplishment of its ends. To impose on it the necessity of resorting 
to means which it cannot control, which another government may furnish or 
withhold, would render its course precarious, the result of its measures un- 
certain, and create a dependence on other governments, which might disappoint 
its most important designs, and is incompatible with the language of the 
constitution. 


$4135 U.S. 1 (1889). 
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States. Do these means include the institution of action in the federal 
courts to protect constitutional rights? 


The Attorney General in Court 


The Supreme Court in its Neagle opinion relied in part on United 
States v. San Jacinto Tin Co.,*° a case decided a year earlier, which 
has become a landmark for Attorneys General seeking to go into 
court without benefit of an authorizing statute. In San Jacinto, the 
Attorney General brought action to set aside a patent under which 
land had been granted to defendant’s assignor, on grounds that the 
patent was tainted with fraud. The Court held that: 


[N]otwithstanding the want of any specific authority to bring 
an action in the name of the United States to set aside and declare 
void an instrument issued under its apparent authority, we cannot 
believe that where a case exists in which this ought to be done, 
it is not within the authority of that officer to cause such action 
to be instituted and prosecuted.*¢ 


The Court recognized that its ruling conferred vast power on the 


Attorney General, since title to more than one half of all land in 
the United States depended on patents. But the possibility that power 
might be abused, it said, was no reason to deny its existence. One 
caveat was added: “If there does not appear any obligation on the 
part of the United States to the public, or to any individual, or any 
interest of its own, it can no more sustain such an action than any 
private person could under similar circumstances.” *** The reversion- 
ary interest of the United States in the property was held sufficient to 
sustain the suit. 


If there was any disposition to limit the principle of San Jacinto 
to cases in which the United States could demonstrate a property 
or pecuniary interest in the subject matter in controversy, doubt 
was quickly dispelled by United States v. American Bell Tel. Co.,*" 
decided in the same year. There the United States sought to cancel 
patents for an invention, alleging that the defendant Bell knew at 
the time of procuring them that the same matter had been discovered 
previously by others. The Court sustained the suit despite the absence 


35 125 U.S. 273 (1888). 
86 Td. at 279. 
36a Td. at 286. 
87 128 U.S. 315 (1888). 
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of statutory authority, analogizing the constitutional power (vested 
in Congress) to promote science by issuing patents to the power to 
make rules and regulations concerning U.S. territory. The govern- 
ment’s standing to sue, the Court said, was not limited to cases in 
which the United States has a direct pecuniary interest. Thus under 
the doctrine of San Jacinto, suit is barred only where: 


[T]he United States has no pecuniary interest in the remedy sought, 
and is under no obligation to the party who will be benefited to 
sustain an action for his use; in short, if there does not appear 
any obligation on the part of the United States to the public, or 


to we ¢ individual, or any interest of its own. . . .2%* (Emphasis 
added.) 


In Bell, the essence of the right of the United States to sue was 
its obligation to protect the public from the monopoly of a patent 
procured by fraud. The duty derived from the fact that the issuance 
of an exclusive patent deprived the public of rights which it 
bestowed on the patentee, and it was a duty not sufficiently vindicated 
by a statute permitting the defense of fraud to be pleaded in infringe- 
ment suits. 

The San Jacinto doctrine reached full flower in In Re Debs,3* when 
the Supreme Court sustained a contempt conviction against Debs 
and three other union officials for violating a sweeping injunction 
barring them from continuing to boycott and strike the railroads 
pursuant to an unlawful conspiracy “to subject control of transporta- 
tion to their will.” Absent statutory authority for an injunction, the 
Court rested its decision on the constitutional power vested in 
Congress to regulate interstate commerce and transportation of the 
mail. The Court found in the government’s proprietary interest in 
the mail a sufficient interest in the subject matter to enable it to bring 
suit. In addition, the opinion continued: 


Every government, entrusted, by the very terms of its being, with 
powers and duties to be exercised and discharged for the general 
welfare, has a right to apply to its own courts for any proper 
assistance in the exercise of the one and the discharge of the other, 
and it is no sufficient answer . . . that it has no pecuniary interest 
in the matter. The obligations which it is under to promote the 
interest of all, and to prevent the wrong-doing of one resulting in 


37a Id. at 367. 
38 158 U.S. 564 (1895). 
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injury to the general welfare, is often of itself sufficient to give 
it a standing in court.®® 


The Court conceded that the government could not interfere in a 
private controversy between individuals, but whenever the wrongs 
complained of affect the public at large and are matters which the 
Constitution has entrusted to the care of the nation and “concerning 
which the Nation owes a duty to all citizens of securing them their 
common rights,” the absence of a pecuniary interest would not of 
itself exclude the government from the courts. 

Since Debs, the same rationale has been applied by the federal 
courts to sustain government suits without statutory authority in 
a wide variety of situations. The Attorney General has successfully 
invoked the equity jurisdiction of the courts to set aside conveyances 
of land by Indians for whom the government acted as guardian; 
to remove obstructions to interstate commerce in navigable waters;** 
to regain tideland property claimed by the states;*? to restrain radio 
broadcasting without a federal license; ** to bar unlicensed commercial 
enterprises in national parks;** and to restrain a manufacturer from 
inducing a carrier to transport property in interstate commerce with- 
out a license.*® 

The continuing vitality of the doctrine has not been impaired by 
the limitations placed upon the exercise of executive authority in the 
Steel Seizure Case.*° In that case, the President could not justify 
seizure of the mills by reference to any specific constitutional duty. 
He was not enforcing the Constitution or any specific statute, nor, in 
the judgment of the Court, was he acting in his capacity as Com- 
mander-in-Chief of the Armed Forces. Thus, the government was 
compelled ultimately to rely upon a theory of “inherent power” 
which the Court rejected as too vague and unlimited. It should be 
noted, too, that particularly close scrutiny of the limits of Presidential 
authority may have been prompted by the fact that seizure obviously 


39 Td. at 584. 

40 Heckman vy. United States, 224 U.S. 413 (1912). . 

41 Sanitary Dist. of Chicago v. United States, 266 U.S. 405 (1925). In United 
States v. Republic Steel Corp., 362 U.S. 482, 492 (1960) the Court said the test was 
whether Congress had provided “enough federal law . . . from which appropriate 
remedies may be fashioned even though they rest on inferences.” 

42 United States v. California, 332 U.S. 19 (1947). 

43 United States v. American Bond & Mortgage Co., 31 F.2d 448 (N.D. Ill. 1929), 
aff'd, 52 F.2d 318 (7th Cir.), cert. denied, 285 U.S. 538 (1931). 

44 Robbins v. United States, 284 Fed. 39 (8th Cir. 1922). 

45 ICC y. Blue Diamond Prods. Co., 93 F. Supp. 688 (S.D. Iowa 1950). 

46 Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952). 
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raised serious questions of due process. Finally, validation of the 
President’s action was made more difficult by the fact that Congress 
had rejected seizure in favor of alternative modes of proceeding.” 


There may, however, be some legitimate concern, particularly in 
view of the broad dicta of Debs, with the outer limits of govern- 
ment authority to seek redress in the courts absent statutory au- 
thority. The matters “concerning which the Nation owes a duty 
to all citizens of securing them their common rights” may not readily 
be susceptible of definition, and no case has been discovered in 
which the government’s application for relief has been denied. None- 
theless, an examination of the cases suggests the employment of criteria 
which establish more stringent curbs on government action than 
simply those imposed by the limits of staff and resources available 
to the Attorney General. In the main, these may be said to parallel 
the standards by which courts determine the appropriateness of af- 
fording equitable relief. 


Thus, in almost all cases—Debs was a notable exception—the con- 
duct which the government sought to enjoin was a violation of a 
federal statute, or at least was prohibited by judicial decisions inter- 
preting the Constitution and laws. In any event, the right to be pro- 
tected was beyond question; and the court had only to infer the exist- 
ence of an appropriate remedy. Secondly, a court of equity will 
consider the adequacy of other forms of relief, in this instance, not 
merely whether other remedies are available to the government, but 
whether the rights involved may be adequately protected through 
private litigation. Where, as in the Bell Telephone** and American 
Bond* cases, effective protection would require a multiplicity of 
private suits, or private actions for damages would be inadequate, 
the court is more likely to grant relief to the government. Finally, 
the government should be able to demonstrate some interest or re- 
sponsibility of its own beyond the protection of individual rights. 
This is the least precise standard and is in part related to those 
previously discussed. But it seems evident that the caveat that govern- 
ment will not intervene in private controversies between individuals 
implies that its power to secure relief is not as extensive as its power 
to make criminal acts which jeopardize life or property. The act 
complained of must affect the health, welfare, or security of the 


47 Id. at 586. 
48 Supra note 37. 
49 Supra note 43. 
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public at large in an area in which the government has some affirma- 
tive responsibility. 

Viewed thusly, the right of the United States to seek court relief 
without statutory authority may be analogized to the right of a state 
to sue as parens patriae or agent of her citizens against a continuing 
wrong done them. The Supreme Court has said that the United 
States represents its citizens as parens patriae in their relations with 
the federal government.®* While no decision has specifically applied 
the doctrine of parens patriae to actions by the federal government, 
the concept underlies suits in which the Attorney General has 
obtained relief without statutory authority. 


Considered in the light of the criteria which emerge from the cases, 
action to enforce desegregation of the public schools would seem a 
peculiarly appropriate application of the Attorney General’s right 
to sue without specific statutory authorization. The wrong com- 
plained of is a clear violation of the Constitution and laws of the 
United States as interpreted by the Supreme Court. Other remedies 
available to the United States or to private litigants are often in- 
adequate. Even if criminal prosecutions may be maintained under 
18 U.S.C. §§ 241 and 242, a question not yet adjudicated, the 
procedure is both drastic and unsuited to protect the constitutional 
rights of Negro children to a nonsegregated education.” There are 
numerous impediments to effective relief in civil actions by private 
litigants. State resistance at every turn has made desegregation cases 
time-consuming and expensive.** There is also compelling evidence 
that Negro citizens have been deterred from asserting their constitu- 
tional rights in court by the threat of physical or economic re- 


50 See Georgia v. Pennsylvania R.R. Co., 324 U.S. 439 (1945). Cases in which, in 
the absence of statute, governmental agencies have successfully invoked the jurisdiction 
of equity to protect, inter alia, “rights held in trust for the public” are collected in 
Annots., 40 A.L.R. 1145, 1150 (1926) ; 91 A.L.R. 315 (1934). 

51 Georgia v. Pennsylvania R.R. Co., supra note 49; Massachusetts v. Mellon, 
262 U.S. 447, 485-86 (1923). 

52 Under the doctrine of Screws v. United States, 325 U.S. 91 (1945), the govern- 
ment would have to prove that defendants specifically intended to deprive persons 
of rights secured by the Constitution. Where state legislatures have erected a 
complicated series of obstacles to desegregation, multiple prosecutions might have to 
be maintained. The standard of “all deliberate speed” makes it even more difficult 
to demonstrate an evil intent until a civil court decree is being violated. The historic 
reluctance of Southern white juries to convict in situations like these further diminishes 
the likelihood that successful prosecutions could be maintained. And even a successful 
prosecution would be no guarantee that the schools would be desegregated. 

88It is estimated that the cost of enforcing the right to attend a desegregated 
public school has averaged about $740 to $900 per child, and that the normal case on 
which an appeal is taken costs $15,000 to $18,000. See remarks of Senator Jacob 
Javits and appended material, 106 Cong. Rec. 3376 (daily ed. Feb. 27, 1960). 
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prisals.* And, despite the availability of class actions and the fact 
that plaintiffs theoretically may be entitled to a plan for complete 
desegregation, a court can moot the case by assigning all of the 
named plaintiffs to previously all-white schools without requiring a 
plan which establishes a timetable for desegregation.*® 

Finally, the United States has an interest of its own in maintaining 
action which is clearly distinguishable from the protection of in- 
dividual rights. State action maintaining segregation affects the rights 
of the public at large in a manner in which wrongs perpetrated by 
individuals cannot. Moreover, massive resistance to desegregation, 
and devices for evasion and delay, pose a direct challenge to the 
supremacy of the Constitution and laws of the United States and to 
the role of the Supreme Court as final arbiter of rights claimed under 
the Constitution. Action by the United States to enforce desegrega- 
tion would reaffirm these basic tenets of our constitutional system 
as well as vindicate individual rights. 


Summary and Conclusion 


Suit by the Attorney General to obtain equitable relief is a time- 


tested method for vindicating federal interests in certain situations 
where Congress, although not specifically authorizing the action, 
has not prohibited it. Since the judicial criteria for weighing execu- 
tive action in these cases are not clear, the results may depend upon 
“the imperatives of events and contemporary imponderables.” 

The dangers of executive usurpation must be weighed against 
the consequences of inaction in the face of a clear challenge by some 
states to the authority of the federal government. If the Court 
wished to avoid setting a precedent for unbounded executive action, 
it could establish stringent criteria, for government suit to enforce 
public school desegregation would seem to meet even the narrowest 
test. On the other hand, judicial invalidation of executive action, 
in the name of maintaining an ofttimes tenuous balance of power 
among the branches of the federal government, would threaten im- 
mobilization of the government in a time of constitutional crisis. 

Effectuation of the Rule of Law in this nation should not be im- 
paired on such frail grounds. 

54 See, e.g., Intimidation, ~ a. and Violence in the South’s Racial Crisis, 


Southern Regional Council 999). For a discussion of pressures applied to deter 
— from voting, see 19: 9 Report of the U.S. Commission on Civil Rights, at 


55 See the Virginia cases discussed in Greenberg, op. cit. supra note 2, at 225. 





EDITORIAL NOTE 


GIFT v. INCOME: A MORE DEFINITE TEST? 
William S. Corey* 


I. INTRODUCTION 


The value of property acquired by gift has been specifically excluded 
from the definition of gross income, and hence exempted from federal 
income taxation, since the passage of the first revenue act? following the 
ratification of the sixteenth amendment in 1913. A provision excluding 
the value of property acquired by gift has been part of each subsequent 
revenue act,? the Internal Revenue Code of 1939* and the Internal Rev- 
enue Code of 1954.4 

Although the exclusion of gifts from taxable income has been a part 
of the tax law for 48 years, Congress has never defined “gift” for income 
tax purposes; nor has there been specific or illuminating legislative history 
on this point.® The Treasury Department has not defined “gift,” nor 
sufficiently distinguished excludable gifts from taxable income, in its 
regulations promulgated under section 22(b)(3) of the 1939 Code® or 
under section 102(a) of the 1954 Code.7 Consequently, the problem of 
distinguishing excludable gifts from income has been a constant source of 
litigation since the first Board of Tax Appeals case officially reported.® 


PT sarang member, The George Washington Law Review. A.B., 1958, Dickinson 
ollege. 

1 Revenue Act of 1913, ch. 16 § II(B), 38 Stat. 167, provided “That, subject only 
to such exemptions and deductions as are hereinafter allowed, the net income of a 
taxable person shall include . . .; or gains or profits and income from any source 
whatever, including the income from but not the value of property acquired by gift, 
bequest, devise, or descent ;” 

2 Revenue Act of 1916, ch. 463, § 4, 39 Stat. 758; War Revenue Act of 1917, ch. 63, 
$ 1200, 40 Stat. 329; Revenue Act of 1918, ch. 18, § 213(b) (3), 40 Stat. 1065; Revenue 
Act of 1921, ch. 136, § 213(b)(3), 42 Stat. 238; Revenue Act of 1924, ch. 234, 
§ 213(b) (3), 43 Stat. 268; Revenue Act of 1926, ch. 27, § 213(b)(3), 44 Stat. 24; 
Revenue Act of 1928, ch. 852, § 22(b) (3), 45 Stat. 798; Revenue Act of 1932, ch. 
209, § 22(b) (3), 47 Stat. 178; Revenue Act of 1934, ch. 277, § 22(b) (3), 48 Stat. 687; 
Revenue Act of 1936, ch. 690, § 22(b) (3), 49 Stat. 1657; Revenue Act of 1938, ch. 285, 
§ 22(b) (3), 52 Stat, 458. 
we tien Code of 1939, § 22(b) (3), as amended, ch. 619, § 111(0) (3), 56 Stat. 

4 Int. Rev. Code of 1954, § 102(a). 

5 See Commissioner v. Duberstein, 363 U.S. 278, 284 (1960). 

6 Treas. Reg. 103, § 19.22(b)(3)-1 (1940); 111, § 22 (6)(3)-1 (1943); 118, 
§ 22(b) (3)-1 (1953). 

7 Treas. Reg. § 1.102-1 (1956). 

8 Parrott v. Commissioner, 1 B.T.A. 1 (1924). 
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The question of determining whether a given payment is a gift or 
income has arisen in many different situations. Some of these gift v. in- 
come problems have been eliminated by specific legislation® or by judicial 
decision,” but many situations remain unresolved." Today, the gift v 
income question arises as often as, if not more frequently than, it did 
when our revenue laws were in their infancy. 

In an attempt to secure Supreme Court clarification in the muddled 
gift v. income area, the Government in 1959 petitioned for certiorari in 
two cases and did not oppose it in a third. Certiorari was granted “be- 
cause of the importance of the question in the administration of the 
income tax laws,” ! and the three cases—Kaiser v. United States,* Duber- 
stein v. Commissioner,'* and Stanton v. United States*—were consoli- 
dated for argument. 

In its brief in the Stanton case, the Government presented a new legal 
test, in the form of a specific definition of “gift,” for determining whether 
a given payment was an excludable gift or income. The proposal of this 
test marks the first significant attempt at an overall clarification of the 
gift-or-income question, although the Internal Revenue Service has is- 
sued numerous rulings to cover specific problems.’* 

Although the Supreme Court rejected this test,” that it was proposed 
shows a willingness on the part of the Government to tackle a problem 
which has been the source of voluminous litigation over the years. It is 
the purpose of this note to examine the Government’s proposal and the 
reasons for its rejection by the Court, and to determine whether a more 
specific approach is practicable in view of the decided cases and the 
recurrent problems. 


II. GENESIS OF THE PROBLEM 
A. Legislation 
(1) Early Revenue Acts 


The revenue laws enacted since the passage of the sixteenth amendment 
in 1913 have been uniform in excluding the value of property acquired 


9 Int. Rev. Code of 1954, $$ 74, 117. Sections 74 and 117 were enacted into the 
Internal Revenue Code of 1954 to deal specifically with prizes and awards, and 
scholarships and fellowship grants, respectively. 

10 Roberts v. Commissioner, 176 F.2d 221 (9th Cir. 1949), held tips to be includible 
in gross income. It is well settled today that tips are so includible. 

11 The problem of payments to widows of deceased employees or officers is currently 
unresolved, although it has been in existence for a number of years. 

12 Commissioner v. Duberstein, 363 U.S. 278, 284 (1960) 

18 262 F.2d 367 (7th Cir.), aff'd, 363 U.S. 299 (1960). 

14 265 F.2d 28 (6th Cir.), rev'd, 363 U.S. 278 (1960). 

15 268 F.2d 727 (2d Cir.), vacated and remanded, 363 U.S. 278 (1960). 

16 See, e.g., I.T. 4027, 1950-2 Cum. Bull. 9; Rev. Rul. 55-422, 1955-1 ae Bull. 14; 
Rey. Rul. 57-1, 1957-1 Cum. Bull. 15; Rev. Rul. 59-58, 1959-1 Cum. Bull. 1 

17 Commissioner v. Duberstein, 363 U.S. 278 ( 1960). 
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by gift from gross income and from federal income taxation.1® The Act 
of 1913 provided that the “income but not the value of property acquired 
by gift” should be included in the net income of a taxable individual.’ 
The revenue laws subsequent to the Act of 1913 and prior to the Internal 
Revenue Code of 1939 changed the language of this exclusion of the 
value of property acquired by gift; they did not change the substance 
of the gift exclusion and did not include a definition of “gift” for 
Federal income tax purposes. 


(2) Internal Revenue Code of 1939 


The Internal Revenue Code of 1939 contained a subsection of specific 
exclusions from gross income; among these exclusions was the value of, 
but not the income from, property acquired by gift.2° In 1942, section 
22(b) (3) was completely revised into its final form under the 1939 Code.*# 
This amendment of section 22(b) (3) dealt with the peculiar problem of 
annuity trusts and assured that payments made at intervals under the 
terms of a gift, bequest, devise, or inheritance would not fall within the 
gift exclusion where distributed out of income from property.?? No at- 
tempt to define “gift” was made under the 1939 Code. 


(3) Internal Revenue Code of 1954 


The Internal Revenue Code of 1954, placing the gift exclusion in a 
separate section, changed its language to provide that “gross income does 
not include the value of property acquired by gift, bequest, devise, or 
inheritance.” 24 

Subsection (b) of section 102 relates to income from property acquired 
by gift and contains the same language as section 22(b)(3) of the 1939 
Code, except for an addition thereto with respect to amounts included in 
the gross income of a beneficiary under subchapter J, relating to the tax- 
ation of estates and trusts.?* 

Section 102 of the 1954 Code has remained unchanged since its enact- 
ment; it contains no definition or explanation of a “gift” for federal 
income tax purposes. Consequently, the terms of the statute give tax- 


18 The Tariff Act of 1894 § 28, 28 Stat. 553, provided that “money and the value of 
all personal property acquired by gift” be included “in estimating the gains, profits, 
and income of any person.” However, § 28 was among the sections of this Act which 
were held invalid in their entirety in Pollock vy. Farmers’ Loan & Trust Co., 158 
U.S. 601 (1895), inasmuch as they imposed a tax on income from real and personal 
property and represented “one scheme of taxation.” 

19 The Tariff Act of 1913, ch. 16, § II(B), 38 Stat. 167. 

20 Int. Rev. Code of 1939, ch. 1, § 22(b) (3), 53 Stat. 10. 

21 Revenue Act of 1942, ch. 619, § 111, 56 Stat. 809. 

221 Seidman’s Legislative History of Federal Income and Excess Profits Tax Laws 
1215-17 (1953-1939). 

23 Int. Rev. Code of 1954, § 102(a). 

24 Int. Rev. Code of 1954, § 102(b). 
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payers no better guidance in 1961 than in 1913 in determining whether 
a given payment is an excludable gift or taxable income, unless the pay- 
ment is of a type covered by a specific Code section. 


B. Regulations 
(1) Under the Internal Revenue Code of 1939 


Regulations 103, 111, and 118 were promulgated by the Treasury De- 
partment to apply to the taxable years covered by the Internal Revenue 
Code of 1939.2° Regulations 111°¢ and 1187 under section 22(b)(3) were 
identical; each set forth the general rule that property received as a gift 
is excludable from gross income, but that income from such property is 
includable in gross income. Neither regulation defined a gift for income 
tax purposes and neither distinguished an excludable gift from taxable 
income. Regulations 1038 had set forth the same general rule for exclu- 
sion of gifts from income, but had not contained rules relating to the 
amendments to section 22(b)(3) brought about by the Revenue Act of 
1942.79 


(2) Under the Internal Revenue Code of 1954 


The regulations under section 102 of the Internal Revenue Code of 
1954 likewise set forth the general rule that property received as a gift 
is excludable from gross income.*® Section 1.102-1(a) states that the 
amount of principal paid under a marriage settlement is a gift, as did the 
regulations under the 1939 Code, and that section 102 does not apply to 
prizes and awards (covered in section 74) or to scholarships or fellow- 
ship grants (covered in section 117). Like its predecessors, section 1.102-1 
does not attempt to define “gift” for income tax purposes, nor does it 
attempt to give distinguishing characteristics of gifts and income. 

The applicable regulations under the 1939 and 1954 Codes offer no 
assistance to taxpayers attempting to distinguish excludable gifts from 
taxable income. 


C. Judicial Attempts at Definition 
Courts have often stated that “the income taxed is described in sweeping 


25 Regulations 103 applied to taxable years beginning after December 31, 1938, and 
prior to January 1, 1942; Regulations 111 applied to taxable years beginning after 
December 31, 1941, and prior to January 1, 1952; and Regulations 118 applied to 
taxable years beginning after December 31, 1951, and prior to January 1, 1954, and to 
certain short taxable years beginning after December 31, 1953, but ending prior to 
August 17, 1954. 

26 Treas. Reg. 111, § 29.22(b) (3)-1 (1943). 

27 Treas. Reg. 118, § 39.22(b) (3)-1 (1953). 

28 Treas. Reg. 103, § 19.22(b) (3)-1 (1940). 

29 See note 21 supra and accompanying text. 

80 Treas. Reg. § 1.102-1(a) (1956). 
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terms” and that the statute should be construed in accordance with an 
obvious purpose to tax income comprehensively.** All gains should be 
taxed except those specifically exempted,** and specific exemptions should 
be construed with restraint in view of the sweeping tax policy.** 

A gift has been defined in personal property law as “a voluntary trans- 
fer of his property by one to another, without any consideration or com- 
pensation therefor.” ** Although this definition has been cited in tax 
cases, section 102 of the 1954 Code, like its predecessors, does not use the 
term “gift” in this common law sense, so that a transfer fitting this defini- 
tion is still not necessarily a “gift” for income tax purposes.*® 

One essential characteristic of a gift is that it be a transfer made without 
consideration.*® On the other hand, mere absence of legal consideration 
does not make a payment a gift,37 and wholly voluntary payments for 
services are still compensation within the statute.** A payment may be 
found to be a gift even though “inspired by gratitude for the past faithful 
service of the recipient,” *® but it is equally well recognized that “gratui- 
tous ‘additional compensation’ for past services may constitute taxable 
income. .. .” #° 

The criterion of taxability which courts have most often invoked is the 
intent with which the transfer is made. In employing this test, one court 
stated that the “determination of the taxable nature of monies received 


depends largely on the real intent of the parties, especially the payor, as 
shown by the peculiar facts and circumstances surrounding the payments 
in question.” ** 

While it is settled that “intention” does not mean the common law 
“donative intent,” 4? courts have differed in their interpretations of “ 


31 Commissioner v. Jacobson, 336 U.S. 28, 49 (1949). 

32 Commissioner v. LoBue, 351 U.S. 243, 246 (1956). 

33 See Commissioner v. Jacobson, 336 U. S. 28, 49 (1949). 

34 Gray v. Barton, 55 N.Y. 68, 14 Am. Rep. 181, 184 (1873). 

35 Commissioner v. Duberstein, supra note 17, at 285. 

86 Webber v. Commissioner, 219 F.2d 834, 836 (10th Cir. 1955); Noel v. Parrott, 
15 F.2d 669, 671 (4th Cir. 1926), cert. denied, 273 U.S. 754 (1927). 

37 Commissioner v. Duberstein, supra note 17, at 285. Roberts v. Commissioner, 176 
F.2d 221, 225 (9th Cir. 1949). 

38 Old Colony Trust Co. v. Commissioner, 279 U.S. 716, 730 (1929). This dictum 
has been seized by court after court to support the proposition that a payment made 
voluntarily, with no legal duty to make it, and without consideration is still not neces- 
sarily a gift for income tax purposes. See, e.g., Willkie v. Commissioner, 127 F.2d 
953 (6th Cir. 1942) ; Levey v. Helvering, 68 F.2d 401 (D.C. Cir. 1933). 

39 Bogardus v. Commissioner, 302 U.S. 34, 44 (1937). The Court held that the 
payees had been fully compensated for their services, so that the payments could qualify 
as gifts if they satisfied all other requirements. 

40 Botchford v. Commissioner, 81 F.2d 914, 916 (9th Cir. 1936). 

41 Webber v. Commissioner, 219 F.2d 834, 835 (10th Cir. 1955). Variations of this 
general test are that the transferor’s or donor’ s intention in making the payment must 
govern. Commissioner v. Duberstein, supra note 17, at 285-86; Bogardus v. Commis- 
sioner, 302 U.S. 34, 43 and 45 (1937); and that an intention to make a gift must be 
established, Roberts v. Commissioner, 176 F.2d 221, 225 (9th Cir. 1949). 

42 Commissioner v. Duberstein, supra note 17, at 286. 
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tention of a gift” for income tax purposes. Some courts have suggested 
that payments of gifts should proceed from “a detached and disinterested 
generosity.” ** Voluntary payments will be held to be gifts where made, 
not for services, but from affection, admiration, respect, charity, or like 
impulses.** On the other hand, where the payments are for services ren- 
dered, an intention to compensate has been conclusively presumed, even 
absent legal duty to pay or economic benefit to the payor.*® 

In determining “intent,” more specific factors, no single one of which 
has been held controlling, have been considered by the courts.*® 

The lack of any obligation, moral or legal, to make the payment is 
frequently considered.** The payment of an additional sum by an em- 
ployer to an employee carries a strong presumption that such payment 
is for services rendered, but the payment can still be found to be a gift.*8 
The fact that a payment is measured by the recipient’s salary has been 
considered,*® but has been held not to be decisive.*® Other factors to be 
considered are the wording of the resolution authorizing the payment," 
and the characterization of the payment by a party, but these, too, have 
been held not to be decisive.®? 

That the payor has, in his own tax accounting, treated the transfer as 
a deductible business expense has been regarded as evidence of intention 
to compensate for services rendered, rather than to make a gift.5% 


It is apparent that in determining whether a payment is a gift the 
courts have considered a variety of factors, and have differed as to the 
weight to be given to each.** Where “intent” has been considered the 
controlling factor, it has been given so many interpretations and the 
term applied so haphazardly that courts using it have not achieved the 


43 Commissioner v. LoBue, 351 U.S. 243, 246-47 (1956). 

44 Robertson v. United States, 343 U.S. 711, 713-14 (1952) (dictum). 

45 Webber v. Commissioner, 219 F.2d 834, 836 (10th Cir. 1955). 

46 Willkie v. Commissioner, supra note 38, a t 955. 

47 Bogardus v. Commissioner, 302 U.S. 34, 41-42 (1937) ; Reed v. United States, 
ty Supp. 205, 208 (W.D. Ky. 1959), aff'd per curiam, 277 F.2d 456 (6th Cir. 
1 : 

48 Willkie v. Commissioner, supra note 38. 

49 Willkie v. Commissioner, supra note 38, at 956. 

50 Bounds v. Commissioner, 262 F.2d 876, 882 (4th Cir. 1958). 

51 Willkie v. Commissioner, supra note 38, at 956. 

52 Bounds v. Commissioner, supra note 50; Levey v. Helvering, 68 F.2d 401, 403 
(D.C. Cir. 1933). 

53 Willkie v. Commissioner, supra note 38, at 956; Botchford v. Commissioner, supra 
note 40. Bounds v. United States, supra note 50, and Bass v. Hawley, 62 F.2d 
721, 723 (5th Cir. 1933), held that the fact that a payment has, or has not, re- 
spectively, been deducted is not decisive that the payment was a gift or income. 

64 The United States Court of Appeals stated in Willkie v. Commissioner, supra 
note 38, at 957, that “it should be borne in mind that it is unsafe to classify adjudicated 
cases upon any complex. question of law and to extract from them rules of general 
application as the reasoning in such cases is often due to their diversities. It is there- 
fore wiser to decide each case on its own facts as to do otherwise leads us into fields 
of — reasoning. The Bogardus case illustrates the necessity of following this 
rule.” 
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uniformity of result on similar facts that is the measure of an adequate 
test. 


Ill. THe Recent DEVELOPMENT 


It was this confusion in result and absence of clear guidelines which 
prompted the Government to seek the adoption of a comprehensive test 
applicable to all gift v. income situations. 


The Government proposed in its Stanton brief that “[T]he correct 
definition of a gift . . . is a transfer of property motivated by personal, 
as distinguished from business, reasons.” *° It was contended and an effort 
made to prove that the application of this definition would “rarely involve 
any disputed issue of fact and [would] almost automatically dispose of the 
great bulk of the ‘gift’ cases.” ** But the Supreme Court rejected the 
Government’s proposed definition of “gift” as a panacea for income tax 
problems stating that the “governing principles are necessarily general 
and have already been spelled out in opinions of this Court, the problem 
is one which, under the present statutory framework, does not lend itself 
to any more definitive statement that would produce a talisman for the 
solution of concrete cases.” 57 


The Court was of the opinion that if any fear existed of uncertainty 


or undue litigation in the gift v. income sphere, then it was up to the 
Congress to make one or more areas more specific,®* as it did with respect 
to prizes and awards in the Internal Revenue Code of 1954.5° The 
Supreme Court also predicted that the great diversity of result would 
lessen as more decisions were handed down, as a consequence of the 
reporting of even those unappealed tax cases turning on factual issues 
and of the tendency of professional triers of fact to follow one another’s 
determinations even in factual matters. The majority decided that the 
gift v. income question remained basically one of fact, to be determined 
case by case.* 


At least one member of the Supreme Court thought that greater clarity 
was possible in the law of gift-or-income. Mr. Justice Frankfurter, in a 
separate opinion, agreed with the majority of the Court that “gift” could 


> Brief for Respondent, p. 29, Stanton v. United States, 363 U.S. 278 (1960). 
Ibid. 

57 Commissioner v. Duberstein, 363 U.S. 278, 284-85 (1960). 

58 Commissioner v. Duberstein, 363 U.S. 278, 290 (1960). 

59 Int. Rev. Code of 1954, § 74. 

60 Commissioner v. Duberstein, 363 U.S. 278, 290 (1960). 

61 Commissioner v. Duberstein, 363 U.S. 278, 289 (1960). The Court disposed of 
the instant cases on their facts, applying a number of rules and quotations extracted 
from various gift v. income decisions handed down over the years. “Decision of the 
issue presented in these cases must be based ultimately on application of the fact- 
finding tribunal’s experience with the mainsprings of human conduct to the totality of 
facts in each case.” 
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not be defined so as to encompass every possible situation, but thought 
that greater explicitness was possible in isolating and emphasizing factors 
which militate against a finding of gift in a particular situation.** With 
respect to the situations presented in Duberstein and Stanton, Mr. Justice 
Frankfurter found that the business implications were so powerful that he 
would have applied a presumption placing the burden upon the recipient 
taxpayers to prove that the payments were wholly unrelated to services 
to the enterprises.** Mr. Justice Frankfurter also thought the majority’s 
stricture that fact-finding tribunals should rely on their “experience with 
the mainsprings of human conduct” in appraising the “totality of facts” 
would place the fact-finders on an “illimitable ocean of individual beliefs 
and experiences.” * It would invite, if not encourage, overly indivi- 
dualized administration of tax law. 


IV. Necessity or DEsIRABILITY OF A More SpeciFic TEST 


There is no reason to expect either the volume of litigation or the 
diversity of result to decrease in light of the recent Supreme Court 
decisions. In fact, there have been at least five decisions since Duberstein 
et al. just in the area of payments to widows of deceased employees: three 
held the payments to be excludable gifts®** and two held them to be tax- 
able income.** Clearly, lower court decisions have failed to develop lucid 
and meaningful criteria for determining other gift-income cases; often, 
as in United States v. Allinger,®* the question is stated to be one of fact, 
but the court does not set forth the facts significant in resolution of the 
question.®° 


Despite the Supreme Court’s rejection of the test proposed by the 
Government in Stanton, continued efforts toward a satisfactory defini- 
tion of “gift,” or more meaningful standards, appear to be both necessary 
and desirable. The premises and implications of the test rejected by the 
Court may be useful in arriving at a more satisfactory definition or clari- 
fying criteria. 


62 Commissioner v. Duberstein, 363 U.S. 278, 295 (1960). 

63 Id. at 296. 

64 Td. at 297. 

65 Tbid. 

66 United States v. Reed, 277 F.2d 456 (6th Cir. 1960); Cowan v. United States, 


—— F. Supp. —— (N.D. Ga. 1960) ; United States v. Kasynski, 284 F.2d 143 (10th 
Cir. 1960). 


67 Estate of Mervin G. Pierpont v. Commissioner, 35 T.C. — [No. 10] (1960); 
Estate of Martin Kuntz v. Commissioner, 19 CCH Tax Ct. Mem. 1379 (1960). 
$8 275 F.2d 421 (6th Cir. 1960). 


case” Brief for Respondent, pp. 10-12, Stanton v. United States, 363 U.S. 278 
1960). 
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A. Intent and Motive 


In the Government’s view, the “intent” test in use by the courts was no 
test at all, and abandonment of the payor’s “intent” as the controlling 
factor was the essential first step in clarifying the gift v. income area.’ 
The contention was that the lower courts’ formulation of the question as 
one of “intent” was the primary reason that the numerous cases in the gift 
v. income area failed to develop meaningful standards of decision.” 

The Government contended that if “intent” is not the common law 
“donative intent” of property law, the only other sense in which the 
term could be used would be to denote the payor’s choice or desire that 
the payment have certain tax consequences.” Otherwise, intent only 
answers the question of what property the payor intended to give—a 
question which is not at issue in any of these cases. As to the payor’s 
characterization of the payment, the Supreme Court in Duberstein stated 
that it was not determinative, and that there must be an objective inquiry 
to determine the payor’s intention.”* 

Although most prior decisions were cast in terms of “intent,” the Gov- 
ernment refrained from whoily rejecting them. On the contrary, it 
agreed that the transaction must be viewed primarily from the payor’s, 
rather than the payee’s, point of view. But, in determining the point of 
view of the payor, the Government urged that “motive,” not “intent,” 
should be the controlling factor. “Motive” was defined as the inducing 
cause for the payment; it answers the question, “Why was the payment 
made?” The payor’s motive is fixed at or prior to the time of the payment 
and cannot be altered by any choice of words accompanying the pay- 
ment. The only meaningful basis for classifying voluntary payments, it 
was argued, is “motive,” or reasons why they are made.”* 

The Government sought support for its position that “motive” is the 
proper basis for distinguishing between gifts and income from two 
Supreme Court decisions. It first pointed to dictum in Robertson v. 
United States*® that a payment may be a gift if made not for services but 
out of affection, admiration, respect, charity or like impulse, and it 
equated “out of” with “motivated by.” "® Next the Government con- 
tended that the Supreme Court decision in Commissioner v. LoBue™ 


70 Brief for Respondent, pp. 22-23, Stanton v. United States, 363 U.S. 278 (1960) ; 
Brief for Petitioner, p. 12, Commissioner v. Duberstein, 363 U.S. 278 (1960). 


71 Brief for Respondent, pp. 13, 22, Stanton v. United States, 363 U.S. 278 (1960). 


Brief for Petitioner, p. 11, issioner v. Duberstein, 363 U.S. 278 (1960). 

= Brief for Respondent, p. 23, Stanton v. United States, 363 U.S. 278 (1960). 

ioner v. Duberstein, 363 U.S. 278, 286 (1960). 

" Brief for Respondent, p. 23, Stanton v. United States, 363 U.S. 278 (1960). Brief 
for Petitioner, p. 13, Commissioner v. Duberstein, 363 U.S. 278 (1960). 

1 343 U.S. 711, 713-14 (1952). 

76 Brief for Respondent, p. 64, Stanton v. United States, 363 U.S. 278 (1960) ; Brief 
for Petitioner, p. 13, Commissioner v. Duberstein, 363 U.S. 278 (1960). 

7 351 U.S. 243 (1956). 
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clearly established motive as the controlling factor in the characterization 
of voluntary payments. 

In Lo Bue the Tax Court had held, after refusing to treat stock options 
as a gift, that there was no taxable income on the ground that the em- 
ployer’s one purpose was to confer a “proprietary interest” upon the 
taxpayer. The Supreme Court, reversing and holding the tax options to 
be compensation, agreed with the lower courts that the employee stock 
options were not gifts, since there was no indication of any detached and 
disinterested generosity which might evidence a “gift” and since the stock 
options were granted as an incentive to its employees by a profit-seeking 
enterprise. The Government interpreted the language of the Supreme 
Court to mean that the options were not gifts because “the reason for 
giving them was the anticipated benefit to the business rather than a gift 
motive such as ‘detached and disinterested generosity.’ ” *® 

The Supreme Court’s holding that the stock options were “compensa- 
tion for personal service,” despite the Tax Court’s findings that they 
were not “intended” as compensation, was interpreted to mean that the 
Court had rejected the intent test as controlling in determining whether 
the option was a gift.” The interpretation is questionable because the 
Tax Court never considered the possibility of “gift,” but simply chose 
between the alternatives of “intent to compensate” and “intent to provide 
a proprietary interest in the business.” *® Furthermore, the Supreme 
Court did not specifically reject the “intent” test nor did it specifically 
adopt a “motive” test. The LoBue decision does not clearly support 
“motive” as the correct criterion for characterizing voluntary payments. 

The Government contended that the decision in Bogardus v. Commis- 
sioner*' is easily reconcilable with its proposed definition of “gift.” *? It 
admitted the repeated use of “intention” throughout both the majority 
and dissenting opinions, but contended that this use showed merely a 
common confusion of terms. The claim was made that the elements 
which formed the essential basis for the decision were “clearly elements 
of motivation, not of ‘intent’. . . .” *° It appears that the Government's 
contention has merit and that the elements of the transaction cited in 
the opinion indicated the payor’s motive to make a gift. 

However, the Supreme Court in Duberstein refused to emphasize the 
word “motive.” It stated that, whether called “motive” or “intention,” 


78 Brief for Petitioner, p. 14, Commissioner v. Duberstein, 363 U.S. 278 (1960). 

79 Brief for Respondent, pp. 63-4, Stanton v. United States, 363 U.S. 278 (1960). 
Brief for Petitioner, p. 14, Commissioner v. Duberstein, 363 U.S. 278 (1960). 

80 LoBue v. Commissioner, 22 T.C. 440, 443 (1960). 

81 302 U.S. 34 (1937). 

82 Brief for Respondent, pp. 68-77, Stanton v. United States, 363 U.S. 278 (1960). 

83 For example, lack of any moral or legal duty as well as lack of anticipated 
benefit other than the feeling flowing from the performance of a generous act; 
“spontaneous generosity”. 
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the proper criterion is “what the basic reason for his conduct was in fact— 
the dominant reason that explains his action in making the transfer.” * 
This is but another way of stating the controlling question as set forth 
by the government: “Why was the payment made?” 

Capsule definitions of “intent” and “motive” are elusive, at best. The 
latter has been defined as “the moving power which impels to action for 
a definite result,” the former as the purpose to use a particular means to 
effect such result.” *° What is more to the point is that the search for 
motive requires in large part an objective inquiry into overt conduct. 
Where overt conduct is unambiguous the payor will not be heard to say 
he “intended” something else. An inquiry into the definition proposed 
by the Government, and its constituent elements, may elucidate the 
meaning of “motive” for income tax purposes. 


B. Personal and Business Reasons 


The definition of gift proposed to the Court in Stanton was “a transfer 
of property motivated by personal, as distinguished from business, rea- 
sons.” 8 After attempting to define “personal reasons” comprehensively, 
the Government concluded that the only satisfactory definition was by 
exclusion: those reasons which are not business reasons. “Business rea- 
sons” are found where there is “a ‘proximate’ . . . causal relationship be- 
tween the payment and the conduct of business, the production of income, 
or the performances of services. . . .” 8’ The definition of “business rea- 
son” will be satisfied whether the payment is for a past or anticipated 
benefit, and includes the sense of “obligation” or “propriety” that an 
employer may feel only because of the employment relationship. 


The Government measured the “proximate causal relationship” by this 
standard: if a payment “is sufficiently related to the business or per- 
formance of services to be a proper charge against business profits for 
tax purposes (if the other requirements for a business deduction are 
met), then it ought to be deemed to be sufficiently related not to qualify 
as a gift.” §§ The Government was quick to point out, however, that the 
only aspect of the business expense definition relevant here is that defining 
the necessary degree of relationship of the expenditure to the production 
of income. The fact that the expenditure is not actually deductible, or, 
if deductible is not claimed, is irrelevant. 


The Government claimed that its proposed definition was fully sup- 


84 Commissioner v. Duberstein, 363 U.S. 278, 286 (1960). 

85 Black’s Law Dictionary (4th Ed. 1957). 

86 Brief for Respondent, p. 29, Stanton v. United States, 363 U.S. 278 (1960). 
87 Id. at p. 30. 

88 Id. at p. 32. 
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ported, if not required, by statute.*® Congress, it contended, thought of 
gifts as essentially family or “personal” transfers. 


There is an absence of specific legislative history to buttress this con- 
tention with respect to the gift exclusion.*° However, because Congress 
excluded gifts from gross income by the same Code section that excludes 
property acquired by inheritance, bequest or devise, the Government 
inferred that Congress intended the gift exclusion to be limited to inter 
vivos transfers “serving the same function and made for the same reasons 
as transfers at death—namely, those made for uniquely ‘personal rea- 
sons’.” *! This conclusion is strictly inferential, however, and is not sup- 
ported by any legislative history. An alternative inference might be that 
Congress when it first established the gift and inheritance exclusions sim- 
ply assumed that “income” within the meaning of the sixteenth amend- 
ment did not include the value of property acquired by gift or inheri- 
tance.®? 


The fact that corporations are not subject to the gift tax was also cited 
as support for the Government’s conclusion that gifts are transfers pri- 
marily for personal, rather than business, reasons. It contended that 
alternative explanations for not subjecting corporations to the gift tax 
are either that Congress by omission left a large class of transfers subject 
to neither income tax nor gift tax, or that Congress felt that gifts were 
transfers for such personal reasons that corporations simply could not 
make them.®* That the second explanation is the more likely one is sup- 
ported by the committee reports for the Revenue Act of 1932 which 
state that a gift “by a corporation . . . would constitute a gift from the 
stockholders of the corporation.” ** This quotation was extracted from 
an example given to explain the proposition that the gift tax covered 
transfers whereby property was donatively conferred upon another, re- 


89 Id. at p. 34. 

90 See Commissioner v. Duberstein, 363 U.S. 278, 284 (1960). 

91 Brief for the Respondent, p. 35, Stanton v. United States, 363 U.S. 278 (1960). 

92 The Supreme Court in Eisner v. Macomber, 252 U.S. 189, 207 (1920), defined 
income “ ‘as the gain derived from capital, from labor, or from both combined,’ pro- 
vided it be understood to include profit gained through a sale or conversion of capital 
assets. .. .” This broad language stood for a short time for the proposition that 
windfall, or benefit received for nothing, was not income, but is not accepted today as 
the proper definition of income. That a windfall was income was firmly established 
by the Supreme Court in Commissioner v. Glenshaw Glass Co., 348 U.S. 426 (1955). 
Thus, the Etsner v. Macomber definition shows that “income” was more narrowly 
interpreted during the period immediately following the ratification of the sixteenth 
amendment than it is today. 

93 Brief for Respondent, pp. 35-6, Stanton v. United States, 363 U.S. 278 (1960). 
In United States v. Kasynski, 284 F.2d 143 (10th Cir. 1960), Government counsel 
argued that a corporation cannot and may not have the personalized feeling recognized 
in the Duberstein decision. The court rejected this contention, stating that it was 
merely a reargument of the Government’s proposed test rejected in Duberstein. 

94 H.R. Rep. No. 708, 72d Cong., Ist Sess. 28 (1932); S. Rep. No. 665, 72d Cong., 
Ist Sess. 39 (1932). 
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gardless of the means or device used for accomplishing such transfer. No 
express reason was given by the Congress for limiting the gift tax to 
individuals. The Government concluded that, since corporations can 
make voluntary payments in their own behalf for business reasons and 
not be subject to a gift tax, Congress must have felt that payments for 
business reasons were not gifts. This conclusion appears to be founded 
upon a questionable interpretation of legislative history, since the exam- 
ple cited did not relate to the reason for limiting the business tax to individ- 
uals. Moreover, the Supreme Court has expressed doubt as to the pro- 
priety of drawing analogies or inferences from other revenue provisions, 
such as estate or gift tax provisions, in support of a proposition for income 
tax purposes.*° 

Thus, the inferences made by the Government from the statute and 
legislative history are, at best, dubious and therefore offer little, if any, 
support for the proposition that Congress thought of gifts as family or 
“personal” transfers. 

The Supreme Court in the Duberstein decision did not discuss the 
validity of the Government’s proposition that gifts were transfers for 
personal, rather than business, reasons. The majority opinion conveys the 
impression that the Court would not accept this hypothesis, even if it felt 
a more specific definition were necessary, without a new declaration of 
Congressional intent. 
























(1) Gifts and Business Expense Deductions 





A corollary to the Government’s proposed definition of “gift” was 
the proposition that payments which would be deductible business ex- 
penses to the payor should not qualify as excludable gifts.* 


Two related statutory provisions were cited to support this proposition. 
The gift exclusion provision itself limits the exclusion to the value of 
property acquired by gift, so that neither a gift of income from property 
nor income from property acquired by gift is excludable from gross in- 
come.®* The Government contended that permitting a deductible gift 
would have the same effect as placing a gift of income from property 
within the gift exclusion, i.e., taxable income would disappear as a result 
































%5 Commissioner v. Duberstein, 363 U.S. 278, 284 (1960). The court in Farid-Es- 
Sultaneh v. Commissioner, 160 F.2d 812, 814 (2d Cir. 1947), stated that “the income 
tax provisions are not to be construed im pari materia with either the estate tax law 
or the gift tax statutes.” For two cases refusing to follow the Farid-Es-Sultaneh 
rejection of the gift tax definition of gift for income tax s, see Townsend v. 
Commissioner, 12 T.C. 692 (1949), aff’d per curiam, 181 F.2d 502 (6th Cir. 1950), and 
Dunn v. United States, 86 F. Supp. 861 (E.D. Pa. 1949). See also the opinion of 
Judge Frank in Commissioner vy. Beck’s Estate, 129 F.2d 243 (2d Cir. 1942). 

%6 Brief for Respondent, p. 32, Stanton v. United States, 363 U.S. 278 ( — 

97 Int. Rev. Code of 1954, § 102. 
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of a “gift.” The Government also pointed to the provision®* whereby a 
donee retains the donor’s basis in the property, except for purposes of 
determining a loss. The only way that these provisions could be made 
consistent so as to prevent what would otherwise be taxable income of the 
transferor from escaping taxation completely would be to define gifts 
so as to exclude any payment which would qualify as a deductible busi- 
ness expense.*® 

The Government has not always considered it to be the intent of Con- 
gress that gifts and deductible business expenses be mutually exclusive. 
The Internal Revenue Service issued a ruling in 1939 which held that 
payments to a deceased officer’s or employee’s widow who had herself 
rendered no services to the payor constituted gifts to the widow, and that 
such payments would be deductible by the payor for a limited period as 
a business expense.° The ruling stood for eleven years. In 1950, the 
Service held that I.T. 3329 misconstrued the regulations and that in the 
area of payments to widows of deceased employees, the fact that the 
widow performed no services for the payor was irrelevant if any services 
at all had been performed for the payor.’°! The Service made I.T. 3329 
inapplicable to payments made after 1950. In reversing its previous posi- 
tion, however, the Service made no mention of the mutual exclusiveness 
of a gift and a deductible business expense. 

In the words of the Supreme Court, the statute does not condition the 
gift exclusion on the nondeductibility of the payment by the payor, and 
there is no statutory basis for the proposition that there can be no “gift” 
that would allow a corporation to take an ordinary and necessary busi- 
ness expense deduction.’ As to the latter, “if it were applied as a de- 
terminative rule of ‘law,’ it would force the tribunals trying tax cases 
involving the donee’s liability into elaborate inquiries . . . into the periph- 
eral deductibility of payments as business expenses.” 1° Reliance on 

98 Int. Rev. Code of 1954, § 1015. 

99 The Government also cited the grouping of the gift exclusion with the exclusion 
of property acquired by inheritance, bequest, or devise as evidence that Congress 
intended gifts to be family or “personal” transfers. The basis in the hands of the 
recipient of property acquired from a decedent, i.e., by inheritance, bequest, or devise, 
is under § 1014 of the 1954 Code, and was under § 113(a)(5) of the 1939 Code, the 
fair market value of the property at the date of the decedent’s death or on the alter- 
nate valuation date. The effect of this provision is to permit the appreciation in 
value in the hands of the decedent to escape taxation, clearly inconsistent with basis 
provisions with respect to property acquired by gift. It is thus possible that Congress 
did not intend to forbid the deduction of every payment which qualified as a gift, or 
conversely, to disqualify as a gift every payment that was deductible as a business 
expense. It might equally be inferred, from the failure to expressly condition the 
gift exclusion on the nondeductibility of the payment, that Congress left open the 
possibility of areas where policy would dictate that a payment be both an excludable 
gift to the recipient and a deductible business expense to the payor. 

100 T.T. 3329, 1939-2 Cum. Bull. 153. 

101 ].T. 4027, 1950-2 Cum. Bull. 9. 


102 Commissioner v. Duberstein, 363 U.S. 278, 287-88 (1960). 
108 Td. at 288. 
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this proposition, upon which the application of the Government's pro- 
posed definition depends in part, would involve the very difficulties 
which the Supreme Court sought to avoid. The Government’s conten- 
tion that gifts and deductible business expenses are mutually exclusive 
requires a somewhat attenuated, though not illogical, inference from the 
statutory language; yet dicta in Duberstein'® indicate that nothing short 
of a congressional enactment will cause the Supreme Court to hold a gift 
and a deductible business expense mutually exclusive. 












(2) Corporate Inability to Make Gifts 





Since practically all of the litigated cases have involved corporate pay- 
ments, the Government contended that the factual question why the pay- 
ment was made could be solved by applying the principle that neither 
officers, directors, nor majority shareholders have authority to make 
gifts of corporate funds.1°° That this rule has been regarded as inappli- 
cable in tax cases is indicated by the courts’ failure to consider the ques- 
tion of corporate authority in most of the cases holding corporate pay- 
ments to be gifts. On the other hand, it is true that where the principle 
has been applied, the payee’s claim of gift has been rejected. 

Working from the general principle of corporate inability to make 
gifts, the Government would then apply the presumption that the officers, 
directors, or majority shareholders did not commit a breach of trust by 
distributing corporate assets for an improper purpose.1°® This presump- 
tion would establish prima facie that a payment was made for a proper 
corporate reason, and the presumption would stand except in a rare case 
where the recipient claimed that the payment was made for an improper 
reason. The Government contended that a proper reason for corporate 
payments to officers or employees or members of their families neces- 
sarily had to be a “business” reason, thus resolving the factual issue in the 
great majority of gift v. income cases. 

Admitting that the general rule has been breaking down with respect 
to charitable contributions to exempt organizations, the Government was 
not concerned with that sort of corporate payment in its definition of 
“gift.” There are several other exceptions to the general rule which do 





























= Brief for Respondent, pp. 6, 32, Stanton v. United States, 363 U.S. 278 (1960). 
05 Commissioner v. Duberstein, 363 U.S. 278, 284 (1960). 

108 Brief for Respondent, p. 8, Stanton v. United States, 363 U.S. 278 (1960). 

107 See cases cited in Brief for Respondent, p. 46 n. 10-12, Stanton v. United States. 
363 U.S. 278 (1960). 

108 Brief for Respondent, pp. 40-3, Stanton v. United States, 363 U.S. 278 (1960). 
The Government cited Noel v. Parrott, 15 F.2d 669, 671 (4th Cir. 1926), cert. denied, 
273 U.S. 754 (1927), as the leading tax case noting “the significance to the tax prob- 
lem of the lack of corporate capacity to make gifts and of the presumption of the 
regularity of corporate acts.” The Fourth Circuit stated that it had to “assume that 
the directors did not intend such a flagrant violation of their trust.” 
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affect the Government's postulate of a corporate inability to make a gift. 
The first exception is that a corporation may make a gift of its assets 
where all the shareholders consent and no prejudice results to the credi- 
tors as a result of such gift. The Government conceded that the pre- 
sumption that a corporate payment was for “business” reasons might not 
be available in such a case."° However, it suggested that such a payment 
might be presumed to be for “business” reasons where the shareholders 
act as a unit to approve corporate action, since their “personal” motiva- 
tions are not likely to be the same except in the case of a family corpora- 
tion. 

There are undoubtedly some “business” reasons behind every corpo- 
rate payment, even charitable contributions which are concededly not 
income to the recipient. In the case of a corporate payment approved 
unanimously by the shareholders, there would have to be a factual de- 
termination whether the payment was for business or for personal rea- 
sons. If the payment were determined to be for personal reasons, the 
Government would have treated the payment as a constructive dividend 
to the shareholders and a gift by them to the recipient.1"* Hence, in order 
to gain the gift exclusion, the recipient would have had to prove that a 
unanimously approved payment was a dividend to his benefactors. The 
Supreme Court has specifically stated that triers of fact should be careful 
not to let the taxability of a payment to the recipient turn upon the tax 
liability of some other party, on the ground that the triers of fact would 
thus merely move from one delicate federal tax problem to another." 

State laws permitting corporations to make those gift payments ex- 
pressly provided for in the corporate charter result in another exception 
to the general rule. The Government’s position was that the only effect 
of such a state law would be to preclude the inference—from the pre- 
sumption of regularity of corporate acts—that a payment was made for 
business reasons.'!2 There would still have to be a factual determination 


109 Futurity Realty Corp. v. Passaic Nat, Bank & Trust Co., 2 N.J. Super. 175, 62 
A.2d 706, 708 (1948) ; Southern Hide Co. v. Best, 174 La. App. 748, 141 So. 449, 452 
(1932) ; Logeman Mfg. Co. v. Logeman, 298 S. W. 1040, 1041 (1927). See also 6A 
Fletcher Cyc. Corporations, § 2939 (cum. supp. 1960); Rogers v. Hill, 289 U.S. 582, 
591-92 (1933). 

110 Brief for Respondent, p. 49, Stanton v. United States, 363 U.S. 278 (1960). 

111 Td. at 49-50. The shareholders would thus be considered as receiving dividends 
to the extent that the distribution was out of current earnings and profits or earnings 
and profits accumulated after February 28, 1913, and, subject to the dividends- 
received exclusion, would be taxed at ordinary income rates on the amount con- 
structively received. The same treatment would apply where it is proved that officers 
or directors made an improper corporate payment. 

112 Commissioner v. Duberstein, 363 U.S. 278, 288 (1960). 

118 Brief for Respondent, pp. 55-6, Stanton v. United States, 363 U.S. 278 (1960). 
State law, the Government contended, is relevant only as an aid in determining the 
factual question of why the payment was made; federal law is still ultimately con- 
trolling. If state law endowed a corporation with capacities of affection, pity, etc., 
attributing to the corporation the “feelings” of the person controlling it, federal law 
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of whether the payment was for business or personal reasons. And if 
the payment were found to be for personal reasons, the Government 
would again treat the payment as a constructive dividend to the share- 
holders and a gift by them to the recipient. 


A third exception to the general rule arises from the so-called modern 
or liberal rule of the courts that a business corporation has the power 
“to make subscriptions and donations to humanitarian and welfare objects 
and to civic and promotional agencies in the expectation of recognizing 
pecuniary benefit therefrom or furthering the business interests and wel- 
fare of the corporation thereby.” 1* This liberal rule has been applied 
to bonus and pension payments to employees and to pension payments 
and gifts to the families of deceased officers and employees.’** It assumes 
that a corporate payment may be motivated by social responsibility and, 
indirectly, by business reasons. The Government refused to recognize 
this dual motivation. Although it acknowledged that a corporation has 
social responsibilities with respect to its employees and the families of its 
employees, the Government alleged that these are responsibilities arising 
as a result of service to the corporation; and, consequently, cannot render 
a payment a gift.14° However, where a state, following the liberal rule, 
permits corporate gifts, the inference of a business reason derived from 
the presumption of regularity of corporate acts disappears, and the trial 
court would be required to make a factual determination of the reason 
for the payment in order to determine its tax consequences. 


A final exception—and one readily apparent from its mere statement— 
is a distribution by a charitable corporation to an object of the founder’s 
bounty. 

The effectiveness of the principle that corporations cannot ordinarily 
make gifts is vitiated not only by the substantial exceptions to the rule, 
but also by its discriminatory effect on corporate employees. According 
to the Government’s proposed test, a payment by the corporate employer 
to an officer, employee, or member of an officer’s or employee’s family 
would automatically result in taxable income to the recipient. On the 
other hand, a payment by a non-corporate employer to an employee or 


vated as being made on behalf of the persons directing the payment and, therefore, 
as a constructive distribution to them and a gift thereof to the recipients. The Gov- 
ernment contended that the only effect of such a state law would be to preclude any 
inference from the presumption of regularity of corporate acts that the payment was 
made for business reasons; the reason for the payment would then have to be es- 
tablished independently, but once established, federal law alone would govern the 
consequences. 

1146A Fletcher Cyc. Corporations, § 2940 (perm. ed. rev. repl. 1950). 

1156A Fletcher Cyc. Corporations, § 2940 (perm. ed. rev. repl. 1950) ; 4 Thompson 
on Corporations, § 2514 (3d ed. 1927). See also, In re Wood’s Estate, 299 Mich. 635, 
1 N.W.2d 19 (1941). 
116 Brief for Respondent, pp. 52-3, Stanton v. United States, 363 U.S. 278 (1960). 


need not do so. Federal law could and should treat the corporate payment so moti- 
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member of his family will be a gift to the recipient who can prove that 
the dominant motive for such payment was a “gift” motive or that the 
relationship between the performance of services and the payment was 
not proximate. 


In the language of the Supreme Court, the tax statute does not make 
“any distinction, in terms, between transfers by corporations, and individ- 
uals, as to the availability of the ‘gift’ exclusion to the transferee.” 117 In 
accordance with this language, the availability of the gift exclusion should 
not depend upon the business form adopted by the employer. With the 
liberalizing of the rule of corporate law that a corporation cannot make 
a gift,® there is even less justification for giving any advantage to em- 
ployees of a partnership or sole proprietorship over employees of a 
corporation in qualifying for the gift exclusion. Corporations, through 
their officers and directors, make payments to their employees for the 
same reasons as do non-corporate employers. 

If a present or past employment relationship is to be utilized in dis- 
tinguishing between voluntary payments, it must be applied uniformly 
with respect to corporate and non-corporate employees. One possible 
solution which would provide consistent treatment of corporate and 
non-corporate employees would be to except from the gift exclusion pay- 
ments arising out of an employment relationship. A payment by any 
employer to a present or former employee or officer, or a member of the 
family of either, would not be a gift as a matter of law. 


The establishment of this exception would render more predictable 
administration of the gift exclusion, but there are policy reasons against 
it. One consideration is that this exception completely eliminates the idea 
that a close personal relationship can develop out of an employment 
relationship and that a payment by an employer can be motivated by 
this personal relationship rather than by the receipt of services. The 
Government in its Stanton brief recognized that even a corporation has 
duties and responsibilities devolving upon it as a member of society at 
large, but denied that it has social responsibilities in this sense to em- 
ployees or their dependents. Employers, whether corporate or non- 
corporate, do have a moral responsibility to society to provide for their 
employees, or dependents of employees, in time of great need. If the 
employer does not provide for the employee or dependent, then the re- 
sponsibility will fall upon society. 

These policy considerations outweigh the predictability which would 
result from adoption of the proposed exception, and require that it be 
discarded. The rebuttable presumption that payments by employers to 


117 Commissioner v. Duberstein, 363 U.S. 278, 287-88 (1960). 
118 See notes 114, 115 and accompanying text. 
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employees are compensation,'® while it has not heretofore contributed 
noticeably to determinations in this area, should be invoked as one means 
of gaining greater uniformity of result. 


C. Summary 


The Government’s suggested “personal-business” dichotomy fails to 
provide the certainty necessary in defining “motive.” In the first place, 
“transfer for business reasons” is not an all-inclusive description of non- 
gift transactions. The ordinary connotation of “business” as referring to 
commercial transactions would needlessly exclude non-gift transfers 
between individuals. Moreover, the Government’s definition of “transfer 
for business reasons” as any payment which qualified for a business 
expense deduction by the payor (assuming all other conditions were 
met) is not supported by the statute and was expressly rejected by the 
Supreme Court in Duberstein. It is therefore suggested that the term 
“compensatory” would be a more appropriate characterization of non- 
gift transactions. Compensatory transactions would be those which are 
prompted by past, present or future services or by other benefit con- 
ferred upon the payor. 

The Government’s proposed definition of “gift” for federal income 
tax purposes was not the answer to the gift v. income problem. It is a 
contention of questionable validity that Congress intended the gift ex- 
clusion to apply only to strictly personal transfers and did not intend to 
allow a transfer which would qualify for a business expense deduction to 
be an excludable gift. Moreover, the general rule that officers and direc- 
tors cannot make gifts of corporate assets is punctured by so many 
exceptions that its value in decisions utilizing the proposed gift v. income 
test would be extremely limited. Finally, application of the proposed 
definition would have discriminated against corporate employees, without 
statutory basis. Since the principles relied upon by the Government were 
in some instances based on incorrect premises and in other instances would 
be empirically ineffective, the definition itself itself could not have been 
applied successfully and would not have furnished the desired certainty 
in determining whether a payment was a gift or income. 


V. Mortve: A More SatisFactory TEstT? 


In accordance with Mr. Justice Frankfurter’s stricture in Duberstein,!*° 
it should be possible to isolate and emphasize factors which militate against 


119 See Brief for Respondent, p. 27, Stanton v. United States, 363 U.S. 278 (1960). 


The employee has the burden of proving that “the employment relationship was 

essentially a fortuitous circumstance providing only the occasion for the development 

of the personal relationship which prompted the payor to make a gift.” Brief for 

= Respondent, at p. 59. See also Willkie v. Commissioner, 127 F.2d 953, 955 (6th 
ir. 1942). 

120 Commissioner v. Duberstein, 363 U.S. 278, 295 (1960). 
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a gift in particular situations. In determining whether a payment is a 
“gift,” the chief criterion should be the transferor’s dominant reason for 
making the transfer; that is, his “motive.” His “intention,” if that be de- 
fined to mean choice of legal effect, should be accorded no weight in 
this determination. 

The determination of “motive,” a largely subjective factor, will seldom 
present an unqualified choice. In many instances, the transferor is moved 
by two or more contradictory motives. These could be resolved in at 
least three different ways: (1) any compensatory motive would dis- 
qualify the payment as a gift; (2) any “personal” motive would qualify 
the payment as a gift; or (3) the trier of fact would determine which 
motive was dominant. The majority of the Supreme Court in Duber- 
stein clearly indicated the proper procedure by its emphasis on the 
“dominant reason” for making the transfer.1*4_ Although determination 
of the dominant motive might present the greatest difficulties, it would 
seem to be the most desirable method of arriving at a decision. 

Some appreciation of the manner in which the courts should have ana- 
lyzed fact situations to find the “dominant motive” may be gleaned from 
a consideration of cases in present and emerging gift v. income problem 
areas. 


A determination of motive has been implicit in the factors considered 
important by the courts in deciding whether payments by business enter- 
prises to widows of deceased employees or officers are gifts or income.!” 
If the payment is motivated by a moral or legal obligation, the payment 
will be found to be income.!*8 The presence or absence of such an obli- 
gation is indicated by (1) the adequacy of the consideration paid to the 


121 Td. at 286. 


122 See Bounds v. United States, 262 F.2d 876 (4th Cir. 1958) and Rodner v. 
United States, 149 F. Supp. 233 (S.D.N.Y. 1957) which held that under the 1939 
Code gratuitous death benefits paid by an employer to the widow of a deceased em- 
ployee were excludable gifts. Section 22(b)(1) of the 1939 Code had provided that 
death benefits taxable were nevertheless excludable up to $5,000.00 if paid pursuant 
to a contractual obligation. 

Section 101(b) of the Internal Revenue Code of 1954 excludes from gross income 
amounts not exceeding $5,000.00 received by the beneficiaries or the estate of an 
employee, if the amounts are paid by or on behalf of the employer by reason of the 
employee’s death. The 1954 Code does not limit the exclusion to amounts paid pur- 
suant to a contractual obligation, thus eliminating one problem existing under the 
1939 Code. The enactment of § 101(b) raises the question whether this section was 
intended to “pre-empt” the payments-to-widows field, and thus bar any application of 
§ 102(a). Despite dicta to the contrary in Bounds and Rodner, the first two cases 
to arise under the 1954 Code held that the meaning of the gift exclusion of Section 
102(a) was not changed by the provisions of Section 101(b). United States v. Reed, 
ga 456 (6th Cir. 1960) ; Cowan v. United States, —— F. Supp. —— (N.D. Ga. 
1960). 


123 Rodner v. United States, supra note 122; Simpson v. United States, 261 F.2d 
497, 500 (7th Cir. 1958). 
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employee in his lifetime;** (2) the performance of services to the 
employer by the widow;'*° (3) the existence of a formal plan or policy 
to make similar payments;!** and (4) whether the payor derived benefit 
from the payments.'** The existence of a personal relationship between 
the payor and the employee has also been considered.1** Where a personal 
relationship between employer and employee can be shown, the courts 
may be inclined to consider the payor’s feelings of affection to be the 
dominant motive, and so find the payment to be a gift. 


Inquiry into the reasons for a payment has frequently led the courts 
to ignore the wording of corporate resolutions authorizing the payment'”® 
and to rely more on the courtroom testimony of corporate officers and 
directors who voted on the resolution.4*° But the prior statements and 
conduct of the payor may be important evidence. In a recent case?! 
the language of a letter from the payor to the widow, informing her of 
the payment and speaking of “the warm regard and esteem” in which the 
payor had held her deceased spouse, and the fact that the payor sub- 
sequently employed the payee as his housekeeper were considered evi- 
dence indicating the “personal affection” which might render a payment 
a gift.18? In this area as in others, the final outcome depends on a 
weighing of “the facts and circumstances surrounding the transaction.” 18% 


Analysis of “motive” will also be rewarding in cases involving payments 
by an employer to an employee upon termination. In Stanton v. United 
States, the disputed payment was a sum of money given by a church 
corporation to its comptroller upon his resignation. The trial court, in 
an unreported order, held the payment to be a gift.%* The Second Cir- 
cuit, on appeal, defined the issue to be whether “what was added was by 
way of more compensation for a deserving employee or merely to satisfy 
the employer’s desire to become a benefactor,” and reversed and re- 


124 Reed v. United States, 177 F. Supp. 205, 208 (W.D. Ky. 1959), aff’d per curiam, 
277 F.2d 456 (6th Cir. 1960). See also in connection with this and the succeeding 
factors considered, Pelisek, Tax Treatment of Payments to the Widows of Corporate 
Officers and Employees, 44 Marg. L. Rev. 16 (1960). 

125 Estate of Mervin G. Pierpont v. Commissioner, 35 T.C. —— [No. 10] (1960). 
For an article discussing the Tax Court’s application ¢ the Duberstein decision to 
employees’ death benefits, see 14 J. Taxation 27 (Jan. 1961). 

oe ao v. United States, 261 F.2d 497, 500 (7th Cir. 1958). 

id 

128 Packard v. United States, 179 F. Supp. 508, 515 (S.D.N.Y. 1959). 

129 In Cowan v. United States, —— F. Supp. —— (N.D. Ga. 1960), the corporate 
resolution stated that the payment to the widow was in recognition of the services of 
her husband, a corporate officer, to the corporation, yet the court held the payment to 
be a gift. See also discussion and cases cited, Pelisek, supra note 124, at 22-23. 

130 Rodner v. United States, supra note 122, at 234. See also discussion and cases 
cited, Pelisek, supra note 124, at 24. 

181 Packard v. United States, 179 F. Supp. 508, 515 (S.D.N.Y. 1959). 
182 Td. at 515-16. 

183 Fisher v. Commissioner, 59 F.2d 192, 193 (2d Cir. 1932). 

184 Stanton v. United States, Civil No. 14475, E.D.N.Y., Oct. 29, 1958. 
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manded.'*° Such “honoraria,” said the court, ordinarily were prompted 
by mixed motives; the employer might have been prompted by a feeling 
that the employee gave more in performing his services than the employer 
could have expected, or by a feeling of friendship or affection for the 
employee.'** A dissent agreed that a search was required for the domi- 
nant among competing aims or motives, but felt there was sufficient evi- 
dence to support the trial court holding.’*7 The Supreme Court reversed, 
but remanded the case to the district court on the ground that the origi- 
nal findings of fact were inadequate."** The district court thereupon re- 
affirmed its holding that the payment was a gift, analogizing payments 
to the retiring comptroller to those made to a retiring clergyman.'*® The 
court refused to consider cases involving payments by profit-making 
corporations.'#° 

Characterization of the motive with which payments are made upon 
termination of services turns on much the same factors as those used in 
characterizing payments to widows of employees. Dual and conflicting 
motivation is typical in both situations. The personal relationship which 
often binds a minister and his congregation is undoubtedly the basis for 
the consistent holding that termination payments to ministers are gifts. 
In the absence of evidence tending to establish a bond other than the 
normal employer-employee relationship, a termination payment may be 
regarded as merely a form of bonus to the employee for outstanding 
performance. 

Since the landmark case of Roberts v. Commissioner,'*! it has been 
settled that tips constitute taxable income. The Ninth Circuit there held 
that, in tipping, financial advantage was conferred in return for a con- 
sideration which was related to service, i.e. it was tied to service without 
which the occasion for the payment would not have arisen.'*? Admitted- 
ly, custom plays a great part in the practice, but the basic reason for the 
tip is compensatory: the payor is motivated by a desire to compensate 
the recipient for service, although he is not legally obligated to do so. 
Tips are akin to bonuses, which are specifically included in taxable in- 
come by the present Treasury regulations.'** Judicially, bonuses have 
been held taxable as a sum for services or as consideration beyond what 
would ordinarily be given, rather than a gift or gratuity.** The payor, 

186 Id. at 729. 

137 Td. at 730. 

138 Stanton v. United States, 363 U.S. 278, 292-93 (1960). 

139 Stanton v. United States, 186 F. Supp. 393, 396 (E.D.N.Y. 1960). 

140 Td. at 397. 

141 176 F.2d 221 (9th Cir. 1949). 

142 Td. at 225. 

143 Treas. Reg. § 1.61-2 (1957), as amended, T.D. 6416, 1959-2 Cum. Bull. 126. 


144 Poorman v. Commissioner, 131 F.2d 946, 949 (9th Cir. 1942) ; Levey v. Helver- 
ing, 68 F.2d 401, 403 (D.C. Cir. 1933). 
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although he may be under no legal obligation to pay the bonus, is moti- 
vated by a desire to reward the employee for extraordinary services not 
fully compensated under the parties’ existing financial understanding. 

Strike benefits may be classified as gifts or income depending on the 
motivation of the payor. In Kaiser v. United States, the issue was the 
nature of strike benefits paid by a labor union, solely on the basis of need, 
to a striker who did not become a member of the union until he had 
received a number of such payments. The jury had been instructed that 
the intention with which the payment was made was controlling; that, 
to be gifts, the payments must have proceeded from a belief on the part 
of the payor that he had received nothing of value from the recipient 
and must have been bestowed because of personal regard or pity or from 
generalized motives of charity and philanthropy. By special verdict, the 
jury decided that the strike benefits were gifts.‘4° Subsequently, the court 
set aside the verdict and gave judgment for the Government, ruling that 
strike benefits were income as a matter of law.1*¢ 

The Seventh Circuit, reversing the trial court, held the payments to 
be gifts.1*7 The court emphasized that the union was under no legal or 
moral obligation to make the payments and that they were made solely 
on the basis of need.** The benefits were not related to the recipient's 
former earnings, nor were they conditioned solely upon his participation 
in the strike but also upon his continued unemployment. The Supreme 
Court decided that the jury was free to reach its verdict that the payments 
were gifts; the Court was not prepared to say that strike benefits could 
not be gifts as a matter of law.1*° 

In determining whether strike benefits in a particular case are gifts or 
income, the courts may again be faced with conflicting motives and be 
required to decide which was dominant. It may be that such payments 
are designed to induce the striker to stay off the job and participate in 
the strike; on the other hand, a union may be motivated by a desire to 
provide for the worker and his family when they are deprived of their 
regular source of income and are in all likelihood ineligible for statutory 
unemployment benefits. The more prolonged the strike, the greater will 
be the worker’s financial hardship, and the more strongly will the circum- 
stances point to charitable, non-compensatory motivation. 


The majority and concurring opinions of the Supreme Court in Kaiser 
both indicated that the decision did not represent a final characterization 


145 The instructions to the jury, and its special verdict, may be found in 57-2 U.S. 
Tax Cas. § 10,042 (E.D. Wis. Nov. 14, 1957). 

146 Kaiser v. United States, 158 F. Supp. 865 (E.D. Wis. 1958). 

147 Kaiser v. United States, 262 F.2d 367 (7th Cir. 1958). 

148 Td. at 370. 

149 Thid. 

150 United States v. Kaiser, 363 U.S. 299, 305 (1960). 
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of strike benefits as gifts. The Internal Revenue Service has ruled that it 
will regard strike benefits as gifts in cases presenting facts substantially 
similar to those in Kaiser, but that “other cases involving strike benefits 
will be scrutinized to determine whether the payments will be treated as 
taxable income.” 45? It remains for the courts to determine whether com- 
pensation or benevolence was the dominant motive for benefits paid. 

Voluntary payments made in a business context but which do not arise 
out of an employment relationship may also be analyzed in terms of 
“motive”; that is, whether they were prompted by “personal” or “com- 
pensatory” motives. The Duberstein case involved the gift of an auto- 
mobile by the Mohawk Metal Co. to the taxpayer, an executive of another 
firm, who had supplied Mohawk with names of potential customers. The 
Tax Court decided that Mohawk intended the car to be remuneration for 
services rendered. The Sixth Circuit reversed, holding that Duberstein 
had offered sufficient evidence to prove a gift.°* An 8-1 majority in the 
Supreme Court took the view that the Tax Court decision was not “clearly 
erroneous” and upheld its finding that the value of the automobile was 
taxable income to the taxpayer.’ 

The testimony of Mohawk’s president as to his affection for Duberstein 
suggested two conflicting motives for the transaction: personal regard 
and the desire to compensate or reward for valuable business informa- 
tion. Particularly in transactions involving closely-held or “family” cor- 
porations, it is not unlikely that the evidence will establish a personal 
relationship between payor and recipient side-by-side with strong indi- 
cations of compensatory motives. The Tax Court’s finding in Duberstein 
that the latter was dominant appears justified, where the recipient con- 
ferred a valuable benefit on the payor in the course of business, and re- 
ceived no other compensation. 


VI. ConcLusIONS 


The establishment of “motive” as the proper criterion would aid the 
lower courts in determining whether a payment is a gift or income. The 
Treasury Department should amend its regulations under section 102'°* 


151 The majority in Kaiser stated that since the conclusion of a gift could be reached 
on the evidence the jury was empowered to render the verdict it did. Id. at 303-05. 
Mr. Justice Frankfurter, in his concurring opinion, stated that he could not conclude 
that strike benefits were a gift as a matter of law and that the decision in the instant 
case would not bar another jury from reaching a different conclusion on the same 
facts. Id. at 315, 317. 

152 Rev. Rul. 61-16, 1961-4 Int. Rev. Bull. 9, which was based on Technical Informa- 
tion Release 284, dated January 6, 1961. 

153 Duberstein v. Commissioner, 17 CCH Tax Ct. Mem. 16 (1958). 

154 Duberstein v. Commissioner, 265 F.2d 28, 30 (6th Cir. 1959). 

155 Commissioner v. Duberstein, 363 U.S. 278, 291 (1960). 

156 Treas. Reg. § 1.102-1 (1956). For the Regulations thus to characterize volun- 
tary payments in terms of “motive” would be a reasonable interpretation of the 
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to include the criterion set forth by the Supreme Court in Duberstein for 
determining whether a payment is a gift, and to speak of this criterion in 
terms of “motive.” The departure from the judicial “intention” test 
should be emphasized by specifically providing that the payor’s charac- 
terization of a payment, whether in corporate resolution or minutes or 
otherwise, is not conclusive and will be overcome where all other factors 
point to an opposite result. It is doubtful whether the fact that an em- 
ployer failed to deduct a given payment should be accorded more than 
slight weight; the employer knows the payment will usually be taxable 
income to the recipient if deducted, and may have numerous reasons for 
failing to deduct. 

Defining the criterion in the regulations in terms of “motive” would 
provide a common starting point for lower courts in the determination 
of the nature of voluntary payments. The different interpretations of the 
“intent” test would be eliminated,!5? and it would be made clear that a 
payor cannot “intend” or choose the tax consequences of a payment. 
Although establishing the criterion as one of “motive” would not solve 
the problem completely, “motive” would be more truly descriptive than 
“intent” of the standard which the Supreme Court has approved, would 
lead lower courts to the relevant factual inquiry, and should produce 
more consistent answers to the question: gift or income? 


statute, consistent with the statute, and consistent with the Duberstein criterion for 
determining whether a payment is a gift. The Commissioner has previously success- 
fully used administrative rules in the form of Treasury Regulations to provide 
“definiteness in a previously chaotic field . . . .” Surrey & Warren, Federal Income 
Taxation, Cases and Materials 1004 (1960 ed.). The most notable such regulations 
were the “Clifford Regulations,” adopted in 1945 to establish a definite line separating 
trusts whose income was taxable to the grantor from trusts taxed under the general 
trust sections. 

157 Elimination of different interpretations of the “intent” test might otherwise be 
slow in view of the Supreme Court’s repeated mention of “intent.” 
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CASE NOTES 


CONSTITUTIONAL LAW—BILL oF ATTAINDER—FORFEITURE OF VETERANS’ 
BENEFITS IN ACCORDANCE WITH 38 U.S.C. § 3504(a)—Thompson v. 
Whittier, 185 F. Supp. 306 (D.D.C. 1960). 


Plaintiff, a World War II veteran, brought an action against the Ad- 
ministrator of Veterans’ Affairs to set aside termination of his service 
connected disability payments. The payments had been terminated pur- 
suant to statutory authority? after a finding by the Administrator that 
plaintiff had rendered assistance to an enemy of the United States. Plain- 
tiff challenged the constitutionality of the statute on the ground, inter 
alia, that it was a bill of attainder.* Held, statutory forfeiture of veterans’ 
benefits by those found by the Administrator of Veterans’ Affairs to 
have rendered assistance to the enemy is the result of failure to meet an 
additional qualification for the pension and not a bill of attainder. 

The constitutional proscription of bills of attainder applies to both the 
federal and state governments.* A bill of attainder in its original English 
form resulted in capital punishment;® however, there was a less severe 
bill of pains and penalties which in effect convicted an individual without 
benefit of trial.6 The framers of the Constitution were familiar with 
legislative attaint in both its English and Colonial American versions,’ and 
both types of legislative punishment, capital and noncapital, are within 
the constitutional prohibition.® 


A bill of attainder has been defined as a “legislative act which inflicts 


1 Compensation was authorized because of service connected pulmonary tuberculosis 
on the basis of the Act of July 13, 1943 § 9(a), 57 Stat. 556, which broadened the 
coverage authorized by Veterans’ Regulation No. 1(a), Part I, para. 1(a). These 
provisions now appear in modified form in 38 U.S.C. § 310 (1958). 

2 38 U.S.C. § 3504(a) (1958). 

Any person shown by evidence satisfactory to the Administrator be [sic] 
guilty of mutiny, treason, sabotage, or rendering assistance to an enemy of 
the United States, or of its allies shall forfeit all accrued or future gratuitous 
benefits under laws administered by the Veterans Administration. 

This portion of the statute was first enacted as Act of July 13, 1943 § 4, 57 Stat. 555. 

3 U.S. Const. art. I, § 9, cl. 3, “No Bill of Attainder or ex post facto Law shall 
be passed [by Congress.].” Art. 1, § 10, cl. 1, “No State shall . . . pass any Bill of 
Attainder. .. .” 

4 Ibid. 

5 Constitution of the United States of America; Analysis and Interpretation, (Cor- 
win ed.) ; S. Doc. No. 170, 82d Cong., 2d Sess. 315-16 (1953) ; Davis, United States 
v. Lovett and the Attainder Bogy in Modern Legislation, 1950 Wash. U.L.Q. 13, 13-14. 

6 Davis, United States v. Lovett and the Attainder Bogy in Modern Legislation, 
1950 Wash. U.L.Q. 13, 14. 

7 Davis, supra note 6, at 13-14. See generally Reppy, Spectre of Attainder in New 
York (pts. 1-2), 23 St. John’s L. Rev. 1, 243 (1948-49) ); Thompson, Anti-Loyalist 
Legislation During the American Revolution (pts. 1-2), 3 Ill. L. Rev. 81, 147 (1908). 

8 Cummings v. Missouri, 71 U.S. (4 Wall.) 277, 323 (1866); Drehman v. Stifle, 
75 U.S. (8 Wall.) 595, 601 (1869). 
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unishment without judicial trial.”® Administrative determination of 
ilt does not meet the requirements of a judicial trial.‘° While the term 
“bill of attainder” applies only to a law which imposes penalties," that 
law need not specifically name the individuals to be punished; it is suffi- 
cient if the law is directed at easily ascertainable members of a class.'? 
The determination whether a law is penal is generally based on the pur- 
pose of the statute.1* The courts have looked to the legislative history 
of a statute to determine if its purpose was to inflict punishment.’ Use 
of the word “forfeiture” in a statute is not of itself evidence of legislative 
intention to create a penal sanction.” The necessary element of penal 
purpose has also been determined by examination of the effects of a 
statute; such purpose was found where individuals were excluded from 
practicing certain occupations on the basis of activities which had no 
reasonable relation to the qualifications for those occupations.'® 


The constitutional proscriptions against bills of attainder do not specify 
that the bill of attainder must act retrospectively.’7 Most bills seems to 
have ex post facto characteristics;!* however, in several of the old English 
bills there can be found prospective operation.” The Supreme Court 
has left open the question of prospective operation in its discussion of 
bills of attainder.?° 


9Cummings v. Missouri, 71 U.S. (4 Wall.) 277, 323 (1866). 
10 Helvering v. Mitchell, 303 U.S. 391, 402 (1938) (dictum) ; see 1 Davis, Adminis- 


trative Law Treatise § 2.13 (1958). 

11 Trop v. Dulles, 356 U.S. 86, 95-96 (1957). 

12 Cummings v. Missouri, 71 U.S. (4 Wall.) 277, 324 (1866); Ex Parte Garland, 
71 U.S. (4 Wall.) 333 (1866). 

13 Trop v. Dulles, 356 U.S. 86, 95-96 (1957). 

14 United States v. Lovett, 328 U.S. 303, 307-313 (1946); see Trop v. Dulles, 
356 U.S. 86, 96-97 (1958), Wormuth, Legislative Disqualifications as Bill of Attainder, 
4 Vand. L. Rev. 603, 608-10 (1951). 

15 United States v. Landers, 92 U.S. 77, 79 (1875) (forfeiture in the non-penal 
sense can result from the terms of a contract of enlistment). The recent holding 
in Fleming v. Nestor, 364 U.S. 854 (1960), demonstrates that forfeiture of Social 
Security benefits can be classified as nonpenal in nature. 

16 Cummings v. Missouri, 71 U.S. (4 Wall.) 277 (1866) ; Ex parte Garland, supra 
note 12. In the Cummings case the defendant, a Roman Catholic priest, had been con- 
victed of violating a state constitutional provision that forbade the practicing of certain 
professions without first subscribing to an oath which required a disclaimer of partici- 
pation in or support of the Southern cause during the Civil War. The Supreme Court 
found this provision a bill of attainder. It found an intention to inflict punishment 
because there was no reasonable connection between the act causing disqualification 
(support of the southern cause during the Civil War) and the activity from which 
disqualified (the Roman Catholic priesthood). An additional ground for the holding 
was the ex post facto aspect of the provision of the Missouri Constitution. 

17 Supra note 3. 

18 Davis, United States v. Lovett and the Attainder Bogy in Modern Legislation, 
1950 Wash. U.L.Q. 13, 41. 

19 See Cummings v. Missouri, note 16 supra, at 323-24; there Mr. Justice Field 
described a bill against the Earl of Clarendon passed in the reign of Charles II. The 
bill provided that if the Earl were to commit a certain act at a future time (return 
to England after a specified future date) he should suffer the pains and penalties of 
treason. 

20 See Cummings v. Missouri, note 16 supra, at 323; United States v. Lovett, 328 
U.S. 303, 315-16 (1946). 
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In the instant case, plaintiff was honorably discharged from the Army 
in 1943 and received a disability pension until 1951 when his where- 
abouts became unknown to the Veterans Administration.” In 1955 the 
benefits were permanently terminated by the Administrator of Veterans’ 
Affairs upon a finding that plaintiff had aided an enemy of the United 
States during the Korean conflict. The court found that the question of 
the penal nature of the statute was to be answered by examining the 
purpose of Congress. It considered significant the fact that there was 
a gratuity involved*? and concluded that the section provided an addi- 
tional qualification for the pension rather than a penalty.** 

The statute which gave the Administrator of Veterans’ Affairs authori- 
ty to terminate the disability payments in the instant case was part of a 
multi-purpose act** designed to broaden World War I veterans’ legisla- 
tion to meet World War II requirements.**> Many of the provisions of 
the act were based on previous legislation.2* However, one provision 
embodied a new concept: that a veteran’s benefits would be terminated 
if he were found guilty by the Administrator of specified offenses.?* The 


21 After June 30, 1951 plaintiff was a fugitive from justice, having been convicted 
for violation of the Smith Act, 18 U.S.C. § 2385 (1958). 

In an earlier case, a veteran, whose benefits had been terminated on the basis of 
the statute involved in the instant case, asked that the Administrator be required to 
resume payments of his disability compensation. The veteran had been convicted 
under the Smith Act and his benefits were terminated on the basis of this conviction 
and on the evidence “in its entirety” that he had rendered assistance to the enemy. 
After the Supreme Court overturned the Smith Act conviction, Wellman v. United 
States, 354 U.S. 931 (1957), the court of appeals found that the Administrator did 
not have satisfactory evidence to invoke the forfeiture provision and remanded to the 
district court to await the Administrator’s reconsideration in the light of its opinion. 
Wellman v. Whittier, 259 F.2d 163 (D.C. Cir. 1958). The Administrator in the 
instant case did not base the forfeiture of Thompson’s benefits on the Smith Act 
conviction; he probably was motivated by the language of the Court of Appeals 
in Wellman: “Criminal penalties for a Smith Act violation had already therein 
been provided, but forfeiture of a veteran’s compensation based upon service-connected 
disability was not included.” Wellman v. Whittier, supra at 167. 

22 The benefit in this case was a gratuity and Congress could have withdrawn all 
pensions from disabled veterans at any time it so desired. Van Horn v. Hines, 122 
F.2d 207 (D.C. Cir.), cert. denied, 314 U.S. 689 (1941). These gratuitous pensions 
are unlike insurance issued under the War Risk Insurance Act during World War I. 
These latter insurance payments were a contractual obligation of the United States 
and could not be withdrawn. Lynch v. United States, 292 U.S. 571 (1934). 

23 Thompson y. Whittier, 185 F. Supp. 306, 311 (D.D.C. 1960). The court sup- 
ported its conclusion that Congress did not intend to punish by pointing out that the 
section is found in the title of the Code relating to “Veterans’ Benefits” rather than 
in the Criminal Code. However, 38 U.S.C. §§ 3501-03 (1958) provide in other situa- 
tions for fines of $2,000.00 and prison terms of up to five years. The fact that these 
provisions are not in the Criminal Code does not make the five year prison term 
any less penal. 

24 Act of July 13, 1943, 57 Stat. 554. 

25 See Hearings before the House Committee on World War Veterans’ Legislation 
on H.R. 790, H.R. 986, H.R. 2703, 78th Cong. Ist Sess. (1943) ; H.R. Rep. No. 463, 
78th Cong. Ist Sess. (1943) ; 89 Cong. Rec. 6207-16, 7386-89 (1943). 

26 See, e.g., Act of July 13, 1943 § 2, 57 Stat. 554, based on World War Veterans’ 
Act of 1924, § 21, 43 Stat. 613. 

27 The prior legislation provided that the bar to compensation be based on a 
judicial determination of guilt. World War Veterans Act of 1924 § 23, 43 Stat. 613: 
“The discharge or dismissal of any person from the Military or Naval forces on the 
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new section permitted the determination of guilt to be made by an ad- 
ministrative officer rather than through the judicial process.** The sub- 
sequent legislative history of this forfeiture provision indicates that later 
Congresses felt it was penal in nature.” In the 1959 revision of this pro- 
vision,*° forfeiture of the kind in the present case is dependent upon a 
judicial determination of guilt. 

In United States v. Lovett** a provision of a congressional appropriation 
act which barred three specifically named Government employees from 
receiving Compensation from any monies appropriated by the act was 
held to be a bill of attainder. It was urged that the provision was not 
penal in nature but simply an exercise of legislative control over the 
manner in which revenue was spent. The Supreme Court found that the 
section of the act which prohibited compensation “clearly accomplishes 
the punishment of named individuals without a judicial trial.” 

According to the Supreme Court’s definition of bill of attainder three 
elements must be present: there must be a legislative act, there must be 
a lack of a judicial trial and there must be punishment. The first two 
elements are clearly found in this case. The legislative history of the 
statutory provision involved in the instant case gives some basis for the 
contention that Congress intended that the provision impose a penal 
sanction. The Lovett case is precedent for an examination of legislative 
history to determine punitive content of a statute. Moreover, the legis- 
lative deprivation of an opportunity which was not a matter of right in 
Lovett appears analogous to the instant legislative denial of a gratuity. 
Admittedly the benefits here involved were a gratuity; however, the 
court should have further inquired whether Congress intended a penal 
sanction when it withdrew these gratuitous benefits from only a limited, 
ascertainable class of veterans. 


John S. Jenkins 


ConsTITUTIONAL LAW—EIGHTH AMENDMENT AS GUARANTEEING TO JUVE- 
NILE A Ricgut To Bart Penpinc HEarinG IN JuvENILE Court—Trimble 
v. Stone, Habeas Corpus No. 198-60, D.D.C., September 30, 1960, 
appeal docketed, No. 16037, D.C. Cir., December 23, 1960. 


Petitioner, a fifteen year old boy, was taken into custody by police and 


ground that he is guilty of mutiny, treason, spying . . . of which he has been found 
guilty by a court martial . . . shall terminate any insurance . . . and shall bar all 
rights to any compensation. . . .” 

28 See note 2 supra. 

29In the Veterans’ Benefit Act of 1957, the forfeiture provision was included under 
Title XI. Penal and Forfeiture Provisions. Veterans’ Benefit Act of 1957 § 1104, 
71 Stat. 125. The 1959 hearings on forfeiture indicate that there was a feeling that 
this provision was penal and that there should be a judicial determination of guilt. 
Hearing before a Special Sub-Committee of the House Committee on Veterans’ 
Affairs, 86th Cong., Ist Sess., 255, 273-74 (1959). 
30 38 U.S.C. § 3505 (Supp. I, 1959). 
81 328 U.S. 303 (1946). 
82 Td. at 316. 
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charged with assault. The judge of the Juvenile Court for the District 
of Columbia denied an application for admission to bail stating that “the 
policy of the court is to deny any request for bond where the juvenile 
is living within the territorial jurisdiction of the Juvenile Court.” * Ar- 
raignment of the petitioner was set at a time which would have been 
over a month after arrest. Petitioner made a second request for ad- 
mission to bail contending that such was his constitutional right. The 
court denied this request. Petitioner then sought a writ of habeas corpus 
in the district court. Held, petition granted; the eighth amendment? 
guarantees a juvenile an absolute right to be admitted to bail pending the 
outcome of a proceeding against him in juvenile court. 


At common law a prisoner detained prior to trial for a criminal viola- 
tion was not entitled to bail as a matter of right.* This is presently the 
law in England respecting felonies, but it is generally said that on appeal 
from a denial of bail the High Court is bound to admit the prisoner 
to bail in cases of misdemeanors. The broad discretion in granting 
bail which the courts had at common law was occasionally abused; 
statutes were passed in an attempt to rectify the situation.’ The evil 
of demanding excessive bail and thereby, in effect, denying any right 
the prisoner might have to bail was prohibited by the English Bill of 
Rights of 1689. This provision was incorporated into the United States 
Constitution almost verbatim.” 


The historical setting of the eighth amendment indicates it was de- 
signed to afford protection in criminal actions rather than civil pro- 
ceedings. The Judiciary Act of 1789 provided that persons arrested for 
non-capital offenses were to be admitted to bail. Although the Supreme 
Court has construed this statute as meaning that in such cases bail is 
a matter of absolute right,’ it has not decided whether the eighth amend- 
ment, by itself, guarantees a prisoner an absolute right to bail pending 
criminal trial. A Supreme Court Justice has indicated that admission to 
bail under the eighth amendment is discretionary."1 This rule would 


1 Trimble v. Stone, Habeas Corpus No. 198-60, D.D.C., September 30, 1960, appeal 
docketed, No. 16037, D.C. Cir., December 23, 1960. 

2U.S. ‘Const. amend. VIII, ‘ "Excessive bail shall not be cogeens, . 

3 Rex v. Baltimore, 4 Burr. 2179, 98 Eng. Rep. 136 (K.B. Sa Rex v. Rudd, 

Cowp. 331, 98 Eng. Rep. 1114 (KB. 1778) ; € CJ. Bail § 169 (1916). 

4 Howard, ’Criminal Justice in England 337- 38 (1931). 

54 Holdsworth, History of English Law 526-28 (1924). 

6 The Bill of Rights, 1689, 1 W. & M. 2, c. 2, § I(10). 

TU.S. Const. amend. VIII. 

8 The English Bill of Rights states in its recitals: “And excessive Bail hath been 
required of Persons committed to criminal cases to Elude the Benefit of the Laws made 
for the Liberty of the Subjects.” See People v. Tweed, 13 Abb. Pr. (n.s.) 148 (N.Y. 
1871). In that case the court held that the state constitutional provision as to excessive 
bail, which was substantially the same as the eighth amendment, applied only to 
criminal actions. 

91 Stat. 73, 91. 

10 Stack v. Boyle, 342 U.S. 1, 4 (1951) (dictum). 

11 Justice Douglas, sitting in chambers in Carlisle v. Landon, 73 Sup. Ct. 1179, 
1182 (1953), said that the eighth amendment means “that a person may not be 
capriciously held . . . . It is the unreasoned denial of bail that the Constitution 








—- — 








CASE NOTES 585 
be in accord with the English common law and Bill of Rights. A federal 
court has stated that the eighth amendment itself safeguards an absolute 
right to bail before trial; however, this was mere obiter dictum as the 
decision rested on a federal statute.'* There is earlier authority to the 
effect that bail is a “great fundamental right” ** but that it cannot be 
granted on the basis ot the eighth amendment alone. The court held that 
“it requires the legislation of Congress to make provision for the method 
of its execution.” 1 The authority to admit to bail is not restricted to 
that given by the eighth amendment. A federal court has granted 
bail on the basis of its inherent powers when the special circumstances 
of the case were strongly in favor of the individual gaining his freedom 
pending final disposition of the case.‘ Also it has been stated that 
the due process clause of the Constitution guarantees a right to bail.” 


The present Juvenile Court Act for the District of Columbia makes 
no provision for admission to bail.1* This has not always been the case; 
the 1906 act provided that all persons charged with offenses subject to 
the jurisdiction of the juvenile court could give security for their ap- 
pearance for trial." Proceedings under the original act, however, re- 
tained many of the elements of a criminal prosecution, while the purpose 
of the present law is to “secure for each child under its jurisdiction 





condemns. The discretion to hold without bail is not absolute . ... Under our 
constitutional system the power to hold without bail is subject to judicial review.” 

12 United States v. Motlow, 10 F.2d 657 (7th Cir. 1926) (dictum). 

18 United States v. Hudson, 65 Fed. 68, 78 (D.W.D. Ark. 1894), appeal dismissed, 
17 Sup. Ct. 994 (1897). 

1465 Fed. at 74-75. The state courts are in conflict as to whether the eighth amend- 
ment, by itself, guarantees a right to bail. In Vanderford v. Brand, 126 Ga. 67, 54 
S.E. 822 (1906), the court construed the Georgia constitution, containing the same 
provision as the federal constitution, as not determining any right to bail but only 
prohibiting excessiveness in amount where bail is allowed. In Ex parte Berman, 87 
N.E.2d 716 (Ohio Ct. App. 1949), it was held that the constitutions of Ohio and 
of the United States guarantee the right to bail before trial in all but capital cases. 

15 At common law the courts had the power to grant bail independent of statutory 
authority. Queen v. Spilsbury, [1898] 2 Q.B. 615. But federal courts do not 
derive their powers from the common law. United States ex rel. Carapa v. Curran, 
297 Fed. 946, 954 (2d Cir. 1924). 

6 Johnston v. Marsh, 227 F.2d 528, 531 (3d Cir. 1955) (petitioner an advanced 
diabetic and rapidly going blind). However, in a deportation proceeding, which is 
a civil action, it was held neither the district court nor court of appeals had an 
inherent power to admit a petitioner to bail, United States ex rel. Carapa v. 
Curran, 297 Fed. 946, 955 (2d Cir. 1924). In Wright v. Henkel, 190 U.S. 40, 63 
(1903), a petitioner sought release on bail pending disposition of an extradition 
proceeding. The Supreme Court expressly declined to hold that the court of appeals 
had no power to admit a prisoner to bail except as conferred by statute, but affirmed 
the denial of bail as justified under the circumstances. 

17 Dye v. Cox, 125 F. Supp. 714 (E.D. Va. 1954) (dictum). This case refers 
to the due process clause of the fourteenth amendment but it has been held that “the 
legal import of the phrase ‘due process of law’ is the same” in the fifth and the 
= amendments. French v. Barber Asphalt Paving Co., 181 U.S. 324, 329 

18D.C. Code § 11-912 (1951). The Federal Rules of Criminal Procedure, which 
provide that persons arrested for noncapital cases “shall be admitted to bail” (Fed. 
R. Crim. P. 46) do not apply to the Juvenile Court for the District of Columbia. 
United States v. White, 153 F. Supp. 809 (D.D.C. 1957). 

19 34 Stat. 73, 75 (1906). 
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such care and guidance, preferably in his own home, as will serve the 
child’s welfare and best interests of the state.” °° It is clear that Congress 
intended to change the proceeding from criminal to civil,?4 and the 
courts have followed this mandate without deviation.2? Pee v. United 
States stated that the constitutional safeguards applicable to juvenile 
court proceedings “are determined from the requirements of due process 
and fair treatment, and not by the direct application of the clauses of 
the Constitution which in terms apply to criminal cases.” ** Strict 
application of all constitutional safeguards might create a formalized 
proceeding not unlike a criminal trial. Such a result would be contrary 
to the purpose of the present juvenile court laws.** 


Because some state legislatures have deemed juvenile proceedings to 
be civil, courts in such states have held that constitutional safeguards 
applicable to criminal trials do not protect a minor when he is before a 
juvenile court.2° Where the Ohio constitution made bail a matter of 
right only when an individual had been charged with a violation of a 
criminal law, the state court held that a juvenile being detained on a 
charge of delinquency is not entitled to bail as a matter of right.2® The 
court noted that the proceeding against the child was specifically de- 
signed to avoid the stigma of a criminal charge and as such is not 
governed by the constitutional provision for bail. There is, however, 
authority to the contrary. The Supreme Court of Louisiana has held 


that “tribunals of this nature were established with the view of showing 
more consideration to the juvenile and were not designed to deprive 
him of his constitutional rights.” 27 Accordingly, that court admitted the 
juvenile to bail pending trial.?* 

A recent case in the District of Columbia held that where a child 
commits an act, which if committed by an adult would be a crime, 


20 D.C. Code § 11-902 (1951). 

21 See 81 Cong. Rec. 1004 (1937) ; S. Rep. No. 530, 75th Cong., Ist Sess. (1937). 

22 Thomas v. United States, 121 F.2d 905 (D.C. Cir. 1941); Pee v. United States, 
274 F.2d 556 (D.C. Cir. 1959). 

23 274 F.2d 556, 559 (D.C. Cir. 1959). 

24 Shioutakon v. District of Columbia, 236 F.2d 666 (D. C. Cir. 1956). 

25 State v. Smith, 75 N.D. 29, 25 N.W.2d 270 (1946) (double jeopardy) ; Com- 
monwealth v. Fisher, 213 Pa. 48, 62 Atl. 198, 5 Ann. Cas. 92 (1905) (due process, 
trial by jury); In Re Mont, 175 Pa. Super. 150, 103 A.2d 460 (1954) (self- 
incrimination, trial by jury) ; 4 Wharton, Criminal Law and Procedure § 1473 (1957). 
Contra, In Re Contreas, 109 Cal. App. 2d 787, 241 P.2d 631, 633 (1952) (right to 
due process); 5 Wigmore, Evidence § 1400 (3d ed. 1940) ‘(right to confront ac- 
cusers) ; Annot., 151 A.L.R. 1229 (1944). 

26 State ex rel, Peaks v. Allaman, 115 N.E.2d 849 (Ohio Ct. App. 1952). Similar 
reasoning has been applied when bail has been sought pending appeal from a juve- 
nile court hearing. In Re Magnuson, 110 Cal. App. 2d 73, 242 P.2d 362 (Dist. Ct. 
App. 1952); Espinosa v. Price, 144 Tex. 121, 123-24, 188 S.W.2d 576, 577, Annot., 
160 A.L.R. 284 (1945) ; oO Constitutional Safeguards in Juvenile Courts, 35 
Notre Dame Law. 220, 222 (1960). Denial of bail has been advocated on the theory 
that a child may need care and guidance which cannot be provided by a release from 
aot Paulsen, Fairness to the Juvenile Offender, 41 Minn. L. Rev. 547, 552 

1 ‘ 


27 State v. Franklin, 202 La. 439, 441, 12 So. 2d 211, 213 (1943). 
28 Tbid. 
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the sixth amendment requires that the child be advised of his right to 
counsel.*® The court recognized the intent of the legislature to protect 
juveniles from the stigma of a criminal prosecution, but refused to exclude 
a child from the safeguards of the federal constitution merely because 
the proceeding was civil. Accordingly, the court rejected Shioutakon 
v. District of Columbia,3° which had held that juveniles were not en- 
titled to the assistance of counsel as a matter of constitutional right. 

It is settled that the end result of a juvenile court proceeding should 
be corrective rather than punitive.*! White v. Reid,** held that a juvenile 
could not be incarcerated in the District of Columbia Jail, a penal 
institution, as a result of a juvenile proceeding. Although a statute gave 
the Attorney General discretion as to which federal institution shall be 
the place of confinement for juveniles,?* the court reasoned that such 
incarceration would be subjecting the minor to criminal punishment 
without having afforded him his constitutional rights.** The rule of 
White v. Reid was later rejected, the court holding that the statute 
permitted the Attorney General to remove a youth offender from 
the National Training School for Boys to any federal institution.*° How- 
ever, on appeal the question of the Attorney General’s authority so 
to transfer a juvenile was not reached.** Thus, the law is not settled 
as to whether a juvenile can ultimately be confined in a penal insti- 
tution on the basis of a juvenile court proceeding. 

In the instant case the court, relying on Stack v. Boyle,5* found that 
the eighth amendment guarantees an absolute right to bail. The court 
held that this right should be afforded juveniles even though the proceed- 
ing against them is designated civil rather than criminal in nature. The 
basic question in Stack v. Boyle, however, was whether the amount of 
bail set by the lower court should be reduced; the case is authority only 
for the right to bail as provided by statute and does not substantiate 


29 In Re Poff, 135 F. Supp. 224, 227 (D.D.C. 1955). 

30114 A.2d 896 (D.C. Mun. App. 1955). The case was later reversed, 236 F.2d 
666 (D.C. Cir. 1956), but the court of appeals was careful to rest its decision on the 
ground that the right to counsel is implicit in the provisions of the Juvenile Court 
Act. The court declined to reach the constitutional issue whether due process re- 
quired the assistance of counsel in juvenile court cases. Moreover the court failed 
to mention In re Poff, 135 F. Supp. 224 (D.D.C. 1955), decided while Shioutakon 
was on appeal, which may indicate that the Poff case is not a sound precedent. 

81 White v. Reid, 125 F. Supp. 647, 649 (D.D.C. 1954). 

82 125 F. Supp. 647 (D.D.C. 1954). 

33 18 U.S.C. 4082 (1958). 

84 White v. Reid, supra note 32, at 650. The court construed 18 U.S.C. § 4082 to 
mean that a juvenile may be confined only in an institution with facilities for the cor- 
rection of offenders rather than one which is primarily a place of punishment. 

35Clay v. Reid, 173 F. Supp. 667 (D.D.C. 1959), aff'd, 272 F.2d 527 (D.C. 
Cir. 1959). In that case the petitioner sought a writ of habeas corpus to gain his 
release from the District of Columbia jail. His imprisonment in that jail was pursuant 
to conviction for various crimes which were committed in a federal penitentiary after 
transfer from the National Training School. 

86 Clay v. Reid, 272 F.2d 527 (D.C. Cir. 1959). The court found that the boy was 
being lawfully detained pursuant to criminal convictions in a United States district 
court, and affirmed the lower court’s decision. 

87 342 U.S. 1 (1951). 
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the holding of the instant court that the eighth amendment, by itself, 
guarantees an absolute right to bail. On the basis of Clay v. Reid,®* the 
court said that a juvenile adjudged delinquent by the juvenile court is 
subject to incarceration in a training school and perhaps even in a 
penal institution. The court concluded that if this deprivation of personal 
liberty could occur as a result of a juvenile court proceeding, then it 
follows that the constitutional safeguards should be invoked for the 
protection of a minor before that court. 


The court further relied upon two state decisions to substantiate its 
holding. The first of these, Ex parte Osborne,®*® held that a minor con- 
victed in a juvenile court of a misdemeanor is entitled to bail as a 
matter of right under the state constitution. This case is clearly dis- 
tinguishable: in Osborne the juvenile court proceeding was statutorily 
designated a criminal proceeding,*® so that the state constitutional 
guarantee of a right to bail in certain criminal cases was clearly ap- 
plicable. In the second case relied on bY the instant court, a juvenile 
was granted bail pending trial, but the decision was based on the state 


constitutional provision for bail*t which makes bail a matter of right in 
all but capital offenses. 

Thus, there is no firm precedent for the holding in the instant case. 
The eighth amendment was designed to protect only persons detained 
in a criminal proceeding,** and even assuming its applicability, it would 


not afford the petitioner an absolute right to bail.4* The nature of the 
proceedings in juvenile court require that admission to bail be dis- 
cretionary with the juvenile court judge.** In reviewing this discretion 
the instant court could have prevented any arbitrary action by the 
juvenile court without resorting to the eighth amendment. If, on the 
facts, special circumstances existed in favor of the juvenile gaining his 
freedom, the court could have drawn on its inherent powers and ad- 
mitted the petitioner to bail.** Moreover, if the denial of bail by the 
juvenile court had been so arbitrary as to deny petitioner’s right to 


38 Supra note 35. 

89 127 Tex. Crim. Rep. 136, 75 S.W.2d 265 (1934). 

40In Espinosa v. Price, 144 Tex. 121, 188 S.W.2d 576 (1945), it was held that 
the Osborne rule was not applicable because the Juvenile Court Act had been amended 
to provide that juvenile proceedings were civil rather than criminal. Accordingly, the 
court denied bail to petitioners under facts similar to the Osborne case. 

41 State v. Franklin, 202 La. 439, 12 So.2d 211 (1943). 

42 See note 8 supra and accompanying text. 

43 See note 11 supra. 

44 Paulsen, supra note 26. 

45 See note 16 supra and accompanying text. In the District of Columbia Juvenile 
Court the caseload is so overwhelming that juveniles often wait months before 
final disposition of their cases. S. Rep. No. 1593, 86th Cong., 2d Sess. (1960). This 
prolonged delay before hearing might be a special circumstance which would permit 
the court to draw on its inherent powers and admit the petitioner to bail. 
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due process, the court could have granted the petitioner bail on that 
basis.*® 


Jobn R. Stafford 


FEDERAL CourRTS—VENUE— TRANSFER OF ACTION TO ANOTHER DIsTRICT— 
INTERPRETATION OF 28 U.S.C. § 1404(a)—Hoffman v. Blaski, 363 U.S. 
335 (1960).1 


Plaintiffs, citizens of Illinois, brought suit in a federal district court in 
Texas alleging patent infringement in Texas. Defendants, who neither 
resided nor committed acts of infringement in Illinois, waived the 
special patent venue provision,? and their motion to transfer the action 
to a federal district court in Illinois under 28 U.S.C. § 1404(a)* was 
granted. The Fifth Circuit Court of Appeals denied plaintiffs leave to 

tition for a writ of mandamus to nullify the transfer order.* Follow- 
ing transfer, the Seventh Circuit Court of Appeals rejected defendants’ 
argument that the “might have been brought” clause® included venue 
and service obtained by defendants’ waiver, and granted plaintiffs’ 
petition for a writ of mandamus directing the Illinois district court to 
remand the action to the Texas district court.* The Supreme Court 
granted certiorari to resolve the conflict between the Fifth and Seventh 
Circuits. Held, affirmed; section 1404(a) permits transfer only to a 


46 Dye v. Cox, supra note 17; see Pee v. United States, note 22 supra. In a 
case, decided after the subject case of this note, the court adhered to the Pee due 
process rule and denied bail to a juvenile who was being detained pending a hearing 
before the juvenile court. Henderson v. Stone, Habeas Corpus No. 259-60, D.D.C., 
December 23, 1960. The court declined to follow the instant case by holding that the 
constitutional provision for bail does not apply to the juvenile court. 

The instant decision has been appealed by the government, supra note 1, and this 
ap’ presents the circuit court with the opportunity of settling the conflict. 

Sullivan v. Behimer, 363 U.S. 335, 338 (1960), a diversity case, was decided with 
the noted case. 

228 U.S.C. § 1400(b) (1958), a special venue statute applicable to patent infringe- 
ment suits provides: “Any civil action for patent infringement may be brought in 
the judicial district where the defendant resides, or where the defendant has com- 
mitted acts of infringement and has a regular and established place of business.” This 
section has been held to exclude the application of the general venue statute, 28 U.S.C. 
$ 1391(c) (1958). Fourco Glass Co. v. Transmirra Products, 353 U.S. 222 (1957). 

828 U.S.C. § 1404(a) (1958). This section provides: “For the convenience of 
parties and witnesses, in the interest of justice, a district court may transfer any civil 
action to any other district or division where it might have been brought.” The 
Reviser’s Note to this section is as follows: Subsection (a) was drafted in accord- 
ance with the doctrine of forum non conveniens, permitting transfer to a more con- 
venient forum, even though the venue is proper. As an example of the need of such 
a provision, see Baltimore & Ohio R. Co. v. Kepner, 314 U.S. 44 (1941) which was 
prosecuted under the Federal Employer’s Liability Act in New York, although the 
accident occurred and the employee resided in Ohio. The new subsection requires the 
court to determine that the transfer is necessary for convenience of the parties and 
witnesses, and further, that it is in the interest of justice to do so. 

*Ex parte Blaski, 245 F.2d 737 (5th Cir.), cert. denied, 355 U.S. 872 (1957). 

528 U.S.C. § 1404(a) (1958). 
as v. Hoffman, 260 F.2d 317 (7th Cir. 1958), cert. granted, 359 U.S. 904 
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district court where the action might have been brought by plaintiffs 
at the time of commencement of the action and cannot be invoked on 
the theory of defendants’ subsequent waiver of the venue or service 
requirements. 

One reason for the enactment of section 1404(a) was to mitigate the 
defendant’s hardship caused by the broad special venue provisions coupled 
with the inconvenient forum’s lack of power to dismiss.? The section 
previously had been given broad scope by holding it applicable to all 
civil actions* and by requiring a smaller balance of convenience for 
transfer than previously had been necessary for a dismissal under non- 
statutory forum non conveniens.? However, the transfer motion with the 
accompanying hearing on convenience has burdened the courts.’ The 
reaching of a final decision on the motion has substantially delayed deci- 
sions on the merits.‘ And the transfer motion has resulted in forum 
shopping, for what appear to be reasons other than convenience.'” 


The interpretation of the “might have been brought” clause of section 
1404(a) has given rise to a great divergence of opinion. Prior to the 
instant case, it was clear that “might have been brought” included at 
least the requirement that the transferee court independently have juris- 
diction over the subject matter.'* The venue and service of process con- 
tent of the “might have been brought” clause had given rise to at least 
four interpretations: (1) statutory venue and service are required in the 
transferee court;'* (2) statutory venue and service are not required in 


the transferee court;!* (3) statutory venue and service are required; how- 
ever, defendant can waive venue and thereby transfer the case to a court 


T See Reviser’s Note, note 3 supra. 

8 Ex parte Collett, 337 U.S. 55, 58-59 (1949). 

% Norwood v. Kirkpatrick, 349 U.S. 29, 32 (1955). 

10 See Clayton v. Warlick 232 F.2d 699, 705 (4th Cir. 1956). Shepard’s United 
States Citations shows § 1404(a) has been ruled upon in approximately 400 cases 
during the 1952-60 period. See Brown, Factors To Be Considered In Determining A 
Motion To Transfer Under 28 U.S.C. § 1404(a), 26 Ins. Counsel J. 117, 128 (1959). 

11 See Clayton v. Warlick, 232 F.2d 699, 704-05 (4th Cir. 1956) ; Norwood v. Kirk- 
patrick, 349 U.S. 29, 33 (1955) (dissenting opinion) ; cf. Gulf Oil Corp. v. Gilbert, 330 
U.S. 501, 516-17 (1947) (dissenting opinion). The instant case has been in the courts 
approximately four years without a decision on the merits. 

12 See Rayco Mfg. Co. v. Chicopee Mfg. Corp., 148 F. Supp. 588, 592-94 (S.D.N.Y. 
1957) ; Clayton v. Warlick, 232 F.2d 699, 706 (4th Cir. 1956). In Lang & Thomas, Dis- 
position Of Patent Cases By Courts During The Period 1939 to 1949, 32 J. Pat. Off. 
Soc’y 803, 806-07 (1950), it was reported that during the period 1945-49, when 
faced with question of whether a patent was valid or infringed, the Fifth Cir- 
cuit ruled for the patentee in 77% of the cases and the Seventh Circuit ruled for the 
patentee in 17.2% of the cases. It is observed that the defendants in the instant case 
sought transfer to the Seventh Circuit, while the plaintiff-patentees preferred the Fifth 
Circuit. 

13 FN Masterpiece Prods., Inc. v. United Artists Corp., 90 F. Supp. 750 (E.D. 
Pa. 1950). 

14 Blaski v. Hoffman, supra note 5, at 322. See also dissenting opinion in Para- 
mount Pictures Inc. v. Rodney, 186 F.2d 111, 117-18 (3d Cir. 1951) noted with ap- 
proval in the principal case. 363 U.S. at 343. 

15 Otto v. Hirl, 89 F. Supp. 72 (S.D. Iowa 1950). 
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where plaintiff did not originally have a right to bring the action;1¢ 
(4) statutory venue is required in the transferee district.17 

In the instant case the Supreme Court with three Justices dissenting has 
laid to rest the issue of the meaning of “might have been brought.” The 
majority concluded that the words of the statute are “unambiguous, direct 
and clear.” 18 Jt is manifest from the prior diverse holdings of the lower 
federal courts that the “might have been brought” clause is susceptible of 
more than one meaning. In Ex parte Collett,® answering petitioner’s con- 
tention that to allow the district courts to transfer an action to another 
district “where it might have been brought” would repeal the venue 
provisions of the Federal Employer’s Liability Act, the Court had said 
that the express language of the section gives no clue to the meaning of 
“might have been brought”.2° The Court now appears to find a clear 
meaning relying solely on the language of the section. It is doubtful that 
Congress considered ‘the waiver problem when the “might have been 
brought” clause was adopted.?4 

The Court further refused to adopt the interpretation based on de- 
fendants’ waiver, asserting that it would create “gross discrimination” 22 
The discrimination which concerned the Court was the power of de- 
fendant, upon waiver and a showing of convenience, to transfer 
action to a court in which plaintiff could neither have brought the action 

i i ience, have transferred the action. In 


Ex parte Collett* the Court maintained that the Federal Employer’s Lia- 
ili isions and the right to transfer deal with two sepa- 


“ 


d the right to 

In Norwood v. Kirkpatrick®5 

ustain a motion to transfer was 

in dispute and the Co of section 1404(a) was to grant 
broadly the power of transfer for the convenience of the Parties and wit- 
nesses.* Circuit courts adopted this purpose in interpreting the “might 
have been brought” clause to include venue and service resulting from 
a party’s waiver.27 The Court in the instant case did not speak of the 


16 E.g., Paramount Pictures Inc. y. Rodney, 186 F.2d 111 (3rd Cir. 1951); An- 
thony v. Kaufman, 193 F.2d 85 (2d Cir. 1951). 

17E.g., In re Josephson, 218 F.2d 174 (1st Cir. 1954), 

18 363 U.S. at 343-44, 

19 337 U.S. 55 (1949). 

20 Td. at 59. 

21 The Reviser’s Note, supra note 3, without mention of venue or service, points out 
that under § 1404(a) the court is required to consider convenience of parties and 
interest of justice. The Kepner case mentioned in the Reviser’s Note, and generally 
suits brought under the F.E.L.A., failed to suggest a venue or service problem be- 
cause the usual defendant, an interstate railroad, was subject to service and venue in 
many jurisdictions. Cf, In re Josephson, supra note 17, at 184-85, 

22 363 U.S. at 344. 

23 Supra note 19. 

24 Td. at 60. 

25 349 U.S. 29 (1955). 

26 Id. at 31-32. 

27 E.g., In re Josephson, supra note 17. 
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purpose of the section but rather of discrimination. The discrimina- 
tion arguably is illusory. If plaintiff, in the instant case, had desired to 
institute the original action in the district to which defendants attempted 
to transfer, plaintiff would have succeeded without a showing of con- 
venience.*® It appears more discriminatory to determine the place of 
trial on plaintiffs’ choice of forum rather than upon defendants’ waiver 
and proof of convenience. Venue and service requirements were fulfilled 
when the action was instituted. At this point, the requirement of venue 
had served the purpose of limiting the place of trial to the forum of usual 
convenience,”* and the requirement of service had served the purpose of 
giving notice.°° 

The three dissenting Justices** found the “might have been brought” 
clause to be ambiguous,*? and reasoned that the ambiguity should be 
resolved in a manner consonant with the considerations with which the 
statute deals.** The factors considered relevant by the dissent were: 
(1) Venue deals with a personal privilege rather than the power of the 
court; therefore, to find that a waived personal privilege limits the power 
of the court is to ignore the historic power-privilege distinction.** (2) 
The similarity between the language of the venue statutes and that of 
the “might have been brought” clause implies that the clause is a venue 
limitation, waiver of which is recognized by statute.** (3) The legislative 
history indicates that 1404(a) was drafted in accordance with the doctrine 
of forum non conveniens, and under that doctrine there are cases allow- 
ing dismissal conditioned on submission to another forum.** (4) The 


28 Since the defendants were willing to waive venue and service requirements upon 
moving for a transfer it appears probable that the defendants would not have objected 
to the plaintiffs’ bringing the action in the Seventh Circuit. In fact, a suit by the 
instant plaintiffs against the instant defendants was pending in the Seventh Circuit 
while the instant case was in process, Ex parte Blaski, supra note 4. See also, Para- 
mount Pictures Inc. v. Rodney, 186 F.2d 111, 114 (3d Cir. 1951). 

29 See Jacobson v. Indianapolis Power & Light Co., 163 F. Supp. 218 (N.D. Ind. 
1958) ; Cohen v. Commodity Credit Corp., 172 F. Supp. 803 (W.D. Ark. 1959). 

30 See Sechrist v. Palshook, 97 F. Supp. 505 (M.D. Pa. 1951); Worthington v. 
Commodity Credit Corp., 157 F. Supp. 497 (E.D. N.C. 1957) 

31 Mr. Justice Frankfurter joined by Justices Harlan and Brennan filed two dis- 
senting opinions. In the instant case, the dissenting Justices would not have reached 
the issue of interpretation of § 1404(a), but would have reversed on the ground that 
the decision of the Fifth Circuit on the issue of transfer was res judicata in the 
Seventh Circuit litigation. The second dissent was directed to the interpretation of 
§ 1404(a). A note at the beginning of this dissenting opinion recites that it is appli- 
cable only to the Behimer case, 363 U.S. at 351; however, there appears to be no 
relevant distinction between the two cases in regard to interpretation of § 1404(a) 
and the waiver theory. 

32 The grounds for this conclusion were: that as a “mere matter of English” the 
clause could have more than one meaning; that the majority of the district and circuit 
courts have found meanings other than the “plain” meaning of the majority of the 
Court; and that the majority’s resort to language aliunde the section to resolve the 
meaning of the statute indicated the clause is ambiguous. 363 U.S. at 354-59 (dis- 
senting opinion). 

33 363 U.S. at 366. 
841d. at 360. 
351d. at 362. 

36 Td. at 363. 
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waiver theory affords a compromise between the extreme of a prelimi- 
nary trial on convenience in every instance and no preliminary trial in 
any instance.8? These considerations, apparently overcoming the com- 
peting consideration that—where convenience and justice dictate—the 
plaintiff loses his historic right of choice of forum,** moved the dissent to 
adopt the waiver theory. 

Insertion of the general requirements of venue and service, by the 
majority of the Court, in a statute based upon convenience and justice in 
specific cases is anomalous. The Court’s decision does provide needed 
certainty, and as a practical matter the narrow interpretation will limit 
forum shopping, delay and the litigation burden on the federal courts. 
But the denial of the waiver theory cannot be accepted in terms of the 
“unambiguous word” rule or the “gross discrimination” concept. 


Stuart Lubitz 


FepERAL Courts—28 U.S.C. § 2255—Morion To VacaTE SENTENCE ON 
Grounps oF A Corrcep Conression—Hodges v. United States, 282 


F. 2d 858 (D.C. Cir. 1960), cert. granted, 29 U.S.L. Week 3241 (US. 
Feb. 20, 1961). 


Appellant was convicted of robbery in the United States District Court 
for the District of Columbia and did not appeal. Three months later he 
filed a motion in the District Court, under 28 U.S.C. § 2255,1 for vaca- 
tion of the sentence on the ground that his conviction was based on a 
coerced confession. A hearing was held and the motion denied.? The 
denial was upheld by a three-judge panel of the Court of Appeals.? On 
rehearing en banc, appellant argued that his failure to appeal was excusa- 
ble* and, therefore, his allegation of error could be reviewed under sec- 
tion 2255.5 The Government contended that, even assuming error, this 
relief was unavailable as admission of a coerced confession was not a 
proper basis for collateral attack. Held, a conviction is not subject to 
attack under section 2255 on the ground that a coerced confession was 
admitted at trial. 


The Supreme Court has indicated that the purpose of section 2255 was 
not to impinge on prisoners’ right of collateral attack upon their con- 


37 Id. at 367. 

38 Td. at 365. 

1 The pertinent parts of 28 U.S.C. § 2255 (1958) are as follows: 

A prisoner in custody under sentence of a court established by Act of 
Congress claiming the right to be released upon the ground that the sentence 
was imposed in violation of the Constitution or laws of the United States, . . 
or is otherwise subject to collateral attack, may move the court which imposed 
the sentence to vacate, set aside or correct the sentence. 

2 United States v. Hodges, 156 F. Supp. 313 (D.D.C. 1957). 

3 Hodges v. United States, 282 F.2d 858, 864 (D.C. Cir. 1960). 

4 The reason given for the failure to appeal was that appellant was unaware, and 
his trial counsel failed to advise him, of his appeal rights and the ten day time limit 
for filing notice of appeal. See Brief for Appellant, p.9. 

5 Td. at 9-11. 

6 Brief and Supplemental Appendix for Appellee, pp. 19-20. 
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victions but solely to afford the same rights as habeas corpus in a more 
convenient court.?7 Grounds for relief under section 2255 are the same 
as those required for habeas corpus.§ Originally, habeas corpus was 
available only if it could be shown that the sentencing court lacked 
general jurisdiction over the subject matter before it.2 The scope has 
been gradually enlarged, however, so that use of the writ is not restricted 
to jurisdictional matters but extends also to cases where constitutional 
rights of the accused have been disregarded. 


Whether admission of a coerced confession was ground for habeas 
corpus relief was an issue met by the Supreme Court in Leyra v. Denno." 
Petitioner was convicted by a state court of murder and, after unsuccess- 
ful appeal, applied to a federal district court for a writ of habeas corpus 
solely on the ground that his conviction was based on a coerced con- 
fession. On certiorari, the Supreme Court held that the admission of a 
coerced confession was proper ground for habeas corpus relief.’ 


Habeas corpus attack may not be used as a substitute for appeal.’* But 
there have been exceptions to this general rule where violation of consti- 
tutional rights was alleged: denial of the right to counsel so as to make 
appeal impossible as a practical matter,’* and conviction on the basis of 
a coerced plea of guilty where the facts were not in the record and thus 
could not be reviewed on appeal’® are examples. Further, failure to 
appeal caused by government obstruction is not a bar to habeas corpus 


7 United States v. Hayman, 342 U.S. 205, 219 (1952) ; Heflin v. United States, 358 
U.S. 415 (1959). 

A federal district court can grant a writ of habeas corpus to inquire into the 
legality of a prisoner’s detention only when the prisoner is detained within its terri- 
torial jurisdiction. 28 U.S.C. § 2241 (1958); Ahrens v. Clark, 335 U.S. 188 (1948). 
Consequently, courts near major federal penal institutions handled an inordinate 
number of habeas corpus proceedings, often far from the scenes of the facts, the 
homes of the witnesses, and the records of the sentencing court. In the six years 
preceding the enactment of § 2255, 63% of the habeas corpus petitions filed by federal 
prisoners were filed in 5 of the 84 district courts. See United States v. Hayman, 
342 U.S. 205, 214 n.18 (1952) ; Speck, Statistics on Federal Habeas Corpus, 10 Ohio 
St. L.J. 337, 350 (1949). Section 2255 was modeled after a proposal made by the 
Judicial Conference of the United States to remedy this situation. See Report of the 
Judicial Conference, Sept. Sess. 24 (1943). For a detailed account of the development 
of this law, see United States v. Hayman, 342 U.S. 205, 210 (1952). 

8 Clough v. Hunter, 191 F.2d 516, 518 (10th Cir. 1951). 

9 Ex Parte Watkins, 28 U.S. (3 Pet.) 193 (1830). 

10 Waley v. Johnston, 316 U.S. 101 (1942). The Court held that if a prisoner’s 
conviction was based on a coerced plea of guilty his constitutional rights had been 
infringed and the writ should issue. Before this case, the scope of habeas corpus had 
been expanded by enlarging the concept of jurisdiction while maintaining the rule 
that only the jurisdiction of the court could be examined in a habeas corpus proceeding. 
See Holtzoff, Collateral Review of Convictions in Federal Courts, 25 B.U.L. Rev. 
26, 41 (1945). 

11 347 U.S. 556 (1954). 

12 Leyra v. Denno, 347 U.S. 556, 557 (1954). The district court had found evidence 
to support a finding that the confession was not coerced, and had denied the petition, 
Leyra v. Denno, 113 F. Supp. 556 (S.D.N.Y. 1953). In Leyra v. Denno, 347 U.S 
556, 562 (1954), the Supreme Court reversed and ordered that the writ be issued. 

13 E.g., Glasgow v. Moyer, 225 U.S. 420, 428 (1912). 

14 Johnson v. Zerbst, 304 U.S. 458, 467 (1938). 

15 See Waley v. Johnston, 316 U.S. 101, 104 (1942). 
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relief..° But whether failure to appeal owing to petitioner’s “excusable 
neglect” will lift the bar has not been decided by the Supreme Court.1" 
In Sunal v. Large’® the Supreme Court held that the writ was not avail- 
able where the trial court’s error of law on an evidentiary matter! did 
not violate a constitutional right, and where, the Court suggested, failure 
to appeal was based on legal strategy.” The Court of Appeals for 
the District of Columbia in Smith v. United States*! held that alleged 
error in admitting a coerced confession would not support a section 2255 
motion where there was no appeal and no reason given for the failure to 
appeal.?* 


In the instant case appellant argued that his failure to appeal was ex- 
cusable and therefore the court could properly grant a motion under 
section 2255.28 The Government, citing the Smith case, contended that 
even if the confession had been coerced and therefore its admission a 
denial of due process warranting reversal on appeal, in the absence of a 
charge of unfair hearing in the trial court, the conviction could not be 
attacked through habeas corpus or section 2255.24 Appellant did not 
charge that the hearing on the question of coercion was unfair or pro- 


cedurally improper, but only that the trial court had reached the wrong 
conclusion. 


The majority based its holding on a “general rule,” for which no 
authority was cited, that admission of a coerced confession is not ground 
for section 2255 attack.?5> Appellant’s “excusable neglect” argument was 
then disposed of by applying the proposition that neglect to appeal, 
whether excusable or not, should not expand the scope of section 2255 to a 
situation where it would not otherwise lie.2® The court further found no 
denial of a basic right under the principles of the Sunal case.?7 Judge 
Fahy, writing for the dissenters, adhered to views he had expressed in 
the earlier panel decision: violation of a constitutional right cannot be 
attacked collaterally where no reason is advanced for failure to appeal.”® 


16 Dowd v. Cook, 340 U.S. 206 (1951). 

17 The Court has implied that such circumstances may be relevant. See Sunal v. 
Large, 332 U.S. 174, 177 (1947). In a recent case, where notice of appeal was filed 
late because of a misunderstanding between the accused and his counsel as to who 
would file, the Court held that “excusable neglect” to file could not extend the time 
in which an appeal could be brought. The Court added in a footnote that allowance 
of late appeal was not necessary to achieve substantial justice because collateral 
remedies, including § 2255, were available to redress denial of basic rights. United 
States vy. Robinson, 361 U.S. 220, 230 n.14 (1960). 

18 332 U.S. 174 (1947). 

, 19The error was the refusal to admit certain evidence offered by the defense. 
d. at 176. 

20 Td. at 181-82. 

21 187 F.2d 192 (D.C. Cir. 1950). 

22 Id. at 197. 

23 Brief for Appellant, pp. 9-11. 

24 Brief and Supplemental Appendix for Appellee, pp. 19-20. 

25 Hodges v. United States, 282 F.2d 858, 860 (D.C. Cir. 1960). 

26 Id. at 861. 

27 Thid. 
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However, appellant’s subsequent allegations as to the reason for his 
failure,”® if true, showed “good reason” to excuse that failure, which 
thus would not preclude section 2255 attack.%° 

The court in the instant case purported*! to adhere to principles an- 
nounced in Sunal but was applying them to a situation where the error 
complained of was the admission of a coerced confession rather than a 
mere error of law. Since the scope of section 2255 is as broad as that of 
habeas corpus, and the Supreme Court held in Leyra** that a coerced 
confession on the record is sufficient ground for habeas corpus, it appears 
that the majority in the instant case was in error as to the existence of 
a general rule that admission of a coerced confession cannot be attacked 
by section 2255 proceedings. The effect of excusable neglect to appeal 
in this situation, which has not been settled and was considered critical 
by the dissent, should have been the controlling issue in this case. 


John J. Mullins, Jr. 


INTERSTATE COMMERCE—RACIAL SEGREGATION—PROHIBITIONS OF SECTION 
216(d) or INTERSTATE CoMMERCE Act AppLy To FAcILiTIES OPERATED 
As InTeGRAL Part oF Carrier’s TRANSPORTATION SERVICE—Boynton v. 
Virginia, 29 U.S.L. Week 4049 (U.S. Dec. 6, 1960). 


Petitioner, a Negro motor carrier passenger, was tried and convicted of 
criminal trespass' when he refused to leave a segregated bus terminal res- 
taurant during a scheduled stopover in his interstate journey. The restau- 
rant had been built as a part of the interstate terminal facility when the 
terminal was first constructed, and was operated by a non-carrier corpo- 
ration under lease? from the non-carrier owner of the terminal. On cer- 
tiorari, petitioner claimed his presence in the restaurant was lawful because 


29 See note 4 supra. 

80 282 F.2d at 863. 

31 282 F.2d at 861. 

32 J eyra was not cited in the parties’ briefs or by the majority in the instant case, 
but was the basis of the dissenting judges’ opinion that collateral attack is ordinarily 
available, after unsuccessful appeal, to rectify the admission of a coerced confession. 
282 F.2d at 862, 864. 

1 Code of Va. § 18-225 (1950), as amended, Acts of 1958, C. 166, which provides 
in pertinent part: 

If any person shall without authority of law go upon or remain upon the lands 
or premises of another, after having been forbidden to do so by the owner, 
lessee, custodian or other person lawfully in charge of such land, . . . he shall 
be deemed guilty of a misdemeanor, and upon conviction thereof shall be 
punished by a fine of not more than one hundred dollars or by confinement in 
jail not exceeding thirty days, or by both such fine and imprisonment. (Empha- 
sis added.) 

2 The terms of the lease provided that the restaurant was to be operated in keeping 
with the character of service maintained in an up-to-date, modern bus terminal; the 
lessee must obtain the lessor’s permission before selling any commodity not usually 
sold or installed in a bus terminal concession; the lessee must refrain from selling 
on buses operating in or out of the terminal; and, upon notice from the lessor, the 
lessee must also refrain from making sales through the windows of the buses. Boyn- 
ton v. Va., 29 U.S.L. Week 4049, 4051 (U.S. Dec. 6, 1960). 
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section 216(d)** of the Interstate Commerce Act prohibited discrimina- 
tion in such interstate transportation facilities.* Respondent contended 
that petitioner had no such federal right because the carrier did not 
actively operate or directly control the terminal or the restaurant located 
within it. Held, reversed; racial segregation in facilities operated as an 
integral part of an interstate motor carrier’s transportation service is 
prohibited by section 216(d) of the Interstate Commerce Act. 

The Interstate Commerce Act* uses language of the broadest type to 
bar discriminations of all kinds by common carriers with respect to those 
transportation facilities and services subject to the Act’s provisions. Sec- 
tion 3(1),° which bars discriminations by rail carriers, has been held to 
proscribe racial discrimination in railroad sleeping’ and dining cars,® as 
well as in coaches,® smoking compartments and facilities for personal 
cleanliness.1° Moreover, a transportation facility may be subject to the 
prohibitions of section 3(1) even though it is located in a terminal rather 
than on a moving carrier, such as terminal waiting rooms and rest rooms.' 
A terminal itself is deemed a “railroad” under the express terms of the 
Act,'* and even redcap service, when operated as an integral part of a 
carrier's transportation service, has been held a facility or service included 
within the terms of the Act.1* However, it has been inferred that such 
terminal facilities or services as lunchrooms, bootblacks or newspaper and 
periodicals sales, furnished for the comfort and convenience of all who 
care to become patrons of the terminal, are not included within the 
terms of the Act.'4 

Discriminations by motor carriers are proscribed by the provisions of 


2a See note 15 infra. 

3 The petition for certiorari presented only two questions: first, whether petitioner’s 
conviction was invalid as an unconstitutional burden on interstate commerce; and 
second, whether his conviction violated the due process and equal protection clauses 
of the fourteenth amendment. Nevertheless, the Court found that the issue of peti- 
tioner’s rights under the Interstate Commerce Act has been sufficiently raised in the 
trial court to warrant a decision on that basis. Boynton v. Va., 29 U.S.L. Week 4049, 
4050 (U.S. Dec. 6, 1960). 

4The Interstate Commerce Act of 1887, 24 Stat. 379, as amended by the Motor 
Carrier Act of 1935, 49 Stat. 543, 49 U.S.C. §§ 1-1542 (1958). 

5 United States v. Baltimore & O. R.R. Co., 333 U.S. 169, 175 (1948). 

6 The Interstate Commerce Act of 1887, 24 Stat. 380, 49 U.S.C. $ 3(1) (1958), 
which provides in pertinent part: 

It shall be unlawful for any common carrier subject to the provisions of this 
chapter to make, give, or cause any undue or unreasonable preference or ad- 
vantage to any particular person . . . in any respect whatsoever; or to subject 
any particular person .. . to any undue or unreasonable prejudice or disadvan- 
tage in any respect whatsoever... 

7 Mitchell v. United States, 313 U.S. 80, 97 (1941). 

8 Henderson v. United States, 339 U.S. 816 (1950). 

® Councill v. The Western & Atl. R.R. Co., 1 I.C.C. 339 (1887). 

10 Edwards v. Nashville, C. & St. L. Ry. Co., 12 I.C.C. 247 (1907). 

11 N.A.A.C.P. v. St. Louis-S.F. Ry. Co., 297 I.C.C. 335 (1955). 

12 The Interstate Commerce Act of 1887, 24 Stat. 379, as amended, 34 Stat. 584, 49 
U.S.C. $ 1(3) (a) (1958). 

13In the Matter of Filing of a Tariff by the Dayton Union Ry. Co. Covering Its 
Charges for Redcap Service, 256 I.C.C. 289 (1943). 

14 Stopher v. Cincinnati Union Terminal Co., 246 I.C.C. 41, 45 (1941) (dictum). 
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section 216(d).!* Except for being addressed only to “any common 
carrier by motor vehicle,” and not to terminals or terminal facilities as 
such,'* the provisions are identical with those contained in section 3(1).™ 
However, section 203(a)(19)'8 defines the “services” and “transporta- 
tion” to which section 216(d) applies as including all facilities and 
property operated or controlled by any carrier and used in the transpor- 
tation of passengers in interstate commerce or in the performance of any 
service in connection therewith.’® No case has squarely presented the 
issue of whether or not racial discrimination in a terminal restaurant 
operated or controlled by a motor carrier constitutes a violation of sec- 
tion 216(d).?° 

In the instant case a majority of the Court rejected respondent’s attempt 
to confine section 203(a) (19) to its literal meaning, but rather gave an 
expansive interpretation to the definition of “services” and “transporta- 
tion” contained in that section. The Court concluded that, although the 
section “includes” facilities operated or controlled by the carrier, this by 
no means excludes those facilities it neither owns, Operates nor controls 
when these are an integral part of its transportation system.*! There 
existed here between carrier and restaurant a well-coordinated plan for 
continuous cooperation: the carrier volunteered to make restaurant facil- 
ities available to its interstate passengers as a regular part of their trans- 
portation, and the restaurant acquiesced and cooperated in this under- 
taking for a number of years.** Further, the restaurant had been built 
as an integral part of the terminal and the lessee had assumed the responsi- 


15 The Motor Carrier Act of 1935 § 216(d), 49 Stat. 558, as amended, 49 U.S.C. 

$ 316(d) (1958), which provides in pertinent part : 
All charges made for any service rendered or to be rendered by any common 
carrier by motor vehicle engaged in interstate or foreign commerce in the 
transportation of passengers or property as aforesaid or in connection there- 
with shall be just and reasonable, and every unjust and unreasonable charge for 
such service or any part thereof, is prohibited and declared to be unlawful. It 
shall be unlawful for any common carrier by motor vehicle engaged in inter- 
state or foreign commerce to make, give, or cause any undue or unreasonable 
preference or advantage to any particular person . . . in any respect whatsoever; 
or to subject any particular person . .. to any unjust discrimination or any 
undue or unreasonable prejudice or disadvantage in any respect whatsoever.... 

Although the prohibitions of the section appear to be addressed only to discrimina- 
tory rates or charges imposed by motor carriers, the Court assumed throughout its 
opinion in the instant case that the prohibitions extend to racial discriminations as 
well. See Boynton v. Va., 29 U.S.L. Week 4049 (U.S. Dec. 6, 1960). 

16 Motor Carrier Act of 1935, 49 Stat. 558, as amended, 49 U.S.C. § 316(d) (1958). 

1779 Cong. Rec. 5656 (1935) (Remarks of Senator Wheeler). 

18 Motor Carrier Act of 1935, 49 Stat. 545, as amended, 49 U.S.C. § 303(a) (19) 
(1958). 

19 The Motor Carrier Act of 1935, 49 Stat. 543, as amended, 49 U.S.C. §§ 301-27 
(1958) was enacted as an amendment to the Interstate Commerce Act as it then 
existed. The original Interstate Commerce Act, and all amendments thereto, were 
thereafter to constitute “Part I” and the Motor Carrier Act of 1935 was to consti- 
tute “Part II.” 4 Sharfman, The Interstate Commerce Commission 99, n. 265 (1937). 

20 Boynton v. Va., 29 U.S.L. Week 4049, 4050 (U.S. Dec. 6, 1960) (dictum). 

21 Td. at 4051. 

22 Tbid. 
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bility to maintain it as an up-to-date, modern bus terminal restaurant.” 
In view of this, the Court held that petitioner had a federal right, under 
Section 216(d), to remain in the restaurant and was there “under authority 
of law” within the meaning of the statute under which he was convicted.”* 
The two dissenters could not accept this broad interpretation of the 
phrase “operated or controlled by” the carrier. In adopting the phrase- 
ology of section 203(a)(19), they contended, Congress could not have 
meant to include within the Act a private restaurant merely “used” by a 
carrier in the course of its operations.”® 

In N.A.A.C.P. v. St. Louis-San Francisco Railway Co.,* the Interstate 
Commerce Commission refused to assert jurisdiction under section 3(1) 
over segregated lunchrooms located in a railway terminal and operated 
under lease by a non-carrier corporation. The sole basis for this decision, 
however, was the fact that there had been a nineteen-year lapse in the 
operation of the lunchrooms ending shortly before the case arose;?" this 
indicated that the lunchrooms had not constituted an integral part of the 
terminal’s common carrier functions so as to place them within the pro- 
visions of the Act.?8 

Similarly, it was held in Spears v. Transcontinental Bus System, Inc.” 
that a parent motor carrier corporation could not be deemed responsible, 
under section 216(d), for acts of discrimination occurring in the vehicles 
of its wholly-owned subsidiary. This decision was reached on the ground 
that evidence presented indicated no more than the parent’s ownership 
of its subsidiary; there was no showing that the parent carrier had any 
direct operating control over the rules, regulations or policies of the 
subsidiary.°° 

The recent case of Williams v. Howard Jobnson’s Restaurant,®+ which 
involved an analogous situation®? but not an application of the Interstate 
Commerce Act, held that a restaurant located on an interstate highway 
was not engaged in interstate commerce merely because it furnished 
accommodations to interstate travelers in the course of its business of 
serving the general public.** The court concluded that the restaurant 
was essentially an instrument of local commerce, incidentally serving 
persons traveling from state to state.°4 

The legislative history of sections 203(a)(19) and 216(d) is devoid of 
any indication that Congress ever contemplated the situation presented 


23 Supra note 2. 

24 Supra note 1. 

25 Boynton v. Va., 29 U.S.L. Week 4049, 4053 (U.S. Dec. 6, 1960). 

26 Supra note 11. 

27 The lunchrooms had not been in operation from 1933 to 1952. Id. at 344. 
28 Ibid. 

29 226 F.2d 94 (9th Cir. 1955), cert. denied, 350 U.S. 950 (1956). 

30 Td. at 97-98. 

31268 F.2d 845 (4th Cir. 1959). 

32 The case arose under the commerce clause of the Constitution. Id. at 846. 
33 Td. at 848. 

34 Tbid. 
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in the instant case.*° The Court was therefore faced with the choice of 
confining the prohibitions of section 216(d) within the literal scope of 
section 203(a)(19), and thereby offering an avenue of escape to those 
motor carriers who, for one reason or another, would seek to avoid sec- 
tion 216(d), or extending the principles established under section 3(1)%* 
(with regard to rail carriers) to carriers by motor vehicle and facilities 
operated in conjunction with motor carrier service. The latter approach 
was followed, thereby achieving what the Court has indicated to be the 
basic purpose of the Act: elimination of discrimination in all its mani- 
festations in the interstate transportation field.*7 Moreover, the decisions 
in St. Louis-San Francisco, Spears and Williams are distinguishable from, 
and not inconsistent with, the instant case. The terms of the lease under 
which the restaurant was operating, the fact that it was located in a bus 
terminal and had been built as a part of the terminal, and the coordinated 
plan for transportation services between carrier, terminal, and restaurant 
indicate that the restaurant was primarily an instrument of interstate 
commerce. This is true even though it might incidentally have served 
local traffic at the same time. This factor would serve to distinguish 
Williams and also to reject previous dicta that facilities or services fur- 
nished for the comfort and convenience of all who care to become 
patrons of a terminal are not subject to the provisions of the Act.%* Simi- 
larly, the restaurant in the instant case had been built as a part of the 
interstate terminal facility when the terminal was constructed and there 
was no indication that it had not been in continuous operation since that 
time, a situation not present in St. Louis-San Francisco. Finally, there 
was substantial evidence of the coordinated policies of the carrier and the 
restaurant in the instant case, while such evidence was entirely lacking 
in the Spears case. Further, the instant decision is in accord with the 
Commission’s approach in subjecting redcap service to the provisions of 
the Act.3® 


In the future, therefore, documents of title or contractual arrange- 
ments are not to be deemed of governing importance, but rather an 
inquiry will be made into the factual pattern emerging from a close 
examination of the relationships between carriers and the particular 
facility or service in issue to determine if that enn | or service is subject 
to the provisions of the Act. The federal duty of nondiscrimination is 
rendered paramount and nondelegable, and section 216(d) becomes a 
flexible tool for combatting racial discrimination in interstate transporta- 
tion. 


James P. Gregory 


8579 Cong. Rec. 5649-70, 5735-37, 12204-37 (1935); S. Rep. No. 482, 74th Cong., 
Ist Sess. (1935) ; H. R. Rep. No. 1645, 74th Cong., Ist Sess. (1935). 

36 Supra notes 7-14 and accompanying text. 

87 Supra note 5 and accompanying text. 

88 Supra note 14 and accompanying text. 

89 Supra note 13. 





CASE NOTES 601 


PaTENTS—EFFEcT oF COMMON ASSIGNMENT AND CoPENDENCY ON PATENT 
PRosECUTION—UNCLAIMED DISCLOSURE OF PATENT AS REFERENCE—Pierce 
v. Watson, 275 F.2d 890, 124 U.S.P.Q. 356 (D.C. Cir. 1960). 


The assignee of a patent application instituted action under 35 U.S.C. 
§ 1451 to compel the Commissioner of Patents to issue a patent contain- 
ing claims to an electrical connector. The Patent Office rejected the 
claims, relying on the unclaimed disclosure of a | ye granted on an 
earlier filed but copending and commonly assigne application of a dif- 
ferent inventor.? The common assignee argued that it was entitled to 
decide which of its two assignors was the prior inventor and further 
sought to prove, by the filing of two affidavits, that the instant applicant 
was in fact the inventor of the unclaimed subject matter. In the first 
affidavit the attorney who had prepared both the application from which 
the patent matured and the instant application stated that the disclosed, 
but unclaimed, subject matter in the patent was obtained from the instant 
applicant.* In the second affidavit the patentee stated that he had not 
invented the specific disclosed electrical connector in question. The 
Patent Office ruled adversely to the common assignee, holding that the 
affidavits did not meet the requirements of Rule 1315 and that the patent 
was a reference for everything shown as of the filing date thereof. The 
district court agreed with the Patent Office and dismissed the case.® 
Held; affirmed, a patent granted on an earlier filed application is a ref- 


erence against a copending, commonly assigned application by a different 
inventor for everything shown as of its filing date unless the later appli- 
cant can prove that he was the first inventor by evidence meeting the 
requirements of Rule 131. 


135 U.S.C. § 145 (1958). 

2See 35 U.S.C. § 102(e) (1958): “A person shall be entitled to a patent unless 
... (e) the invention was described in a patent granted on an application for patent 
by another filed in the United States before the invention thereof by the applicant for 
patent...” 

8 Plaintiff's Exhibit No. 1, File of Pierce Application No. 46,967 filed August 19, 
1948, Paper No. 13, as mentioned in Record, p. 45, Pierce v. Watson, Civil No. 506-57, 
D.C.D.C., February 17, 1959. 

‘Ibid. In the District Court proceeding, the patentee stated that he first learned 
of the specific connector in question from the common attorney. 

5 37 C.F.R. § 1.131 (1960). The United States Patent Office Rules of Practice 
(hereinafter referred to as the Rules of Practice], Rule 131, states in part: 

(a) When any claim of an application is rejected on reference to a domestic 
patent which substantially shows or describes but does not claim the rejected 
invention . . . and the applicant shall make oath to facts showing a completion 
of the invention in this country before the filing date of the application on 
which the domestic patent issued . . . then the patent . . . cited shall not bar 
the grant of a patent to applicant... . 

(b) The showing of facts shall be such, in character and weight, as to establish 
reduction to practice prior to the effective date of the reference, or conception 
of the invention prior to the effective date of the reference coupled with due 
diligence from said date to a subsequent reduction to practice or to the filing 
of the application. Original exhibits of drawings or records, or photocopies 
thereof, must accompany and form part of the affidavit or their absence satis- 
factorily explained. 

6 Supra note 3. 
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In Alexander Milburn Co. v. Davis-Bournonville Co., the Supreme 
Court held that everything disclosed in a patent, including unclaimed 
subject matter, is valid prior art as of its filing date.?. The rationale of 
Milburn was that the patent is evidence that all of its disclosed subject 
matter was known at least as early as the filing date of the application on 
which the patent issued. An exception to the Milburn rule was made 
where the reference patent was assigned to the assignee of the rejected 
application.® This exception was based on the rule, in cases involving 
overlapping claimed subject matter in the application and the patent, 
that the common assignors would be treated as though they were the 
same person, since there was a single beneficiary."° Thus the bar of 
double patenting was applied even though different inventors were in- 
volved; and there could be no interference proceeding to determine 
who was, in fact, the first inventor.’* Following this reasoning, it was 


7270 U.S. 390 (1926). This holding was codified in 35 U.S.C. § 102(e) (1952). 

8 Id. at 401-02. 

9 See, e.g., In re Dunbar, 278 Fed. 334 (D.C. Cir. 1922). 

10 See In re Fischel, 136 F.2d 254, 257, 58 U.S.P.Q. 80, 83 (C.C.P.A. 1943). 

11 The earliest decision in this area is that of In re Dunbar, 278 Fed. 334 (D.C. Cir. 
1922), wherein it was held that broad claims in a pending application were not 
patentable over certain narrow claims of a patent maturing from a later filed, com- 
monly assigned application of a different inventor. The court reasoned that the 
common assignee, by taking out the patent, had made an election on the question of 
priority between applicant and patentee, and was just as much bound by that election 
as if an interference had been declared and priority decided in favor of the patentee. 
When the claims of the respective application and patent are drawn to the same 
or substantially the same invention, no particular difficulty arises in applying the bar. 
In re Ward, 236 F.2d 428, 111 U.S.P.Q. 101 (C.C.P.A. 1956); In re Willoughby, 
88 F.2d 482, 33 U.S.P.Q. 46 (C.C.P.A. 1937) ; In re Mann, 47 F.2d 370, 8 U.S.P.Q. 
381 (C.C.P.A. 1931); Haight v. Nell, 1927 C.D. 4 (Comm’r Dec. 1926). The bar 
against double patenting applies even in situations where the claim in controversy is 
disclaimed in the patent and therefore two patents are not in contemplation, Ex parte 
King, 53 U.S.P.Q. 180 (P.O. Bd. App. 1941) or when a reissue patent is obtained 
eliminating the claims in controversy. In re Fischel, 136 F.2d 254, 58 U.S.P.Q. 80 
(C.C.P.A. 1943). In both of the latter situations the patentee had enjoyed a limited 
monopoly in the claimed subject matter and thus allowance of the same claims in a 
later application would be an undue extension of the monopoly to the assignee. There 
was much conflict in early cases where the claims of patent and application differed 
merely in breadth or were of genus-species type. However, recent decisions resolved 
this conflict by clearly holding that two patents cannot be granted on different appli- 
cations unless the claims thereof are patentably distinct, regardless of whether the 
claims differ in breadth or are of the genus-species type (with the caveat that the 
generic claims may only appear in one application during copendency). In re Ward, 
supra; In re Siu, 222 F.2d 267, 105 U.S.P.Q. 428 (C.C.P.A. 1955); In re Stanley, 
214 F.2d 151, 102 U.S.P.Q. 234 (C.C.P.A. 1954); In re Borcherdt, 197 F.2d 550, 
94 U.S.P.Q. 175 (C.C.P.A. 1952); Ex parte Zimmer, 75 US.P.Q. 257 (P.O. Bd. 
App. 1947). This is true whether or not the applications are filed on the same day 
and whether or not the patents would issue on the same day thus eliminating any 
question of extension of monopoly. In re Siu, supra. 

12 [In re Dunbar, supra note 11; Tunstall v. White, 1926 C.D. 19 (Comm’r Dec. 
1925) ; Ex parte Leavenworth, 41 U.S.P.Q. 585 (P.O. Bd. App. 1938); 37 C.F.R. 
§ 1.201(c) (1960), Rules of Practice, Rule 201(c). However, an interference will 
be declared between an application and a patent when the assignee acquires title 
to the application after issue of the patent. Ex parte Lindstaedt, 35 U.S.P.Q. 135, 137 
(P.O. Bd. App. 1937); or acquires title to the patent after it has issued. Chillas 
v. Weisberg, 1928 C.D. 24 (Comm’r Dec. 1928); Ex parte Starr, 24 U.S.P.Q. 90 
(P.O. Bd. App. 1934). An exclusive licensee under an application may have an 
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held in the early cases that where the claims of the commonly assigned 
patent and application were patentably distinct, unclaimed subject mat- 
ter of the patent could not be used as a reference against the application 
since this would not be permissible if a common inventor were involved.'® 
This approach was reversed in Im re Beck, the Court of Customs and 
Patent Appeals holding that the unclaimed subject matter of a patent 
maturing from an earlier filed, copending application could be used 
against a commonly assigned application of a different assignor.1* The 
mere fact that the two inventors have a cormmon assignee and thus can- 
not have an interference under the rules of the Patent Office does not 
change the situation.’* Subsequent decisions have been consistent in 
holding that the patent is a good reference if it has matured from an 
earlier filed copending a, and is not a good reference if it has 
matured from a later filed copending application.’7 Disclosure of the 


interference with a patent which he owns. Ex parte Hein, 114 U.S.P.Q. 175 (P.O. 
Bd. App. 1955). 

13 In re Frank, 123 F.2d 820, 51 U.S.P.Q. 472 (C.C.P.A. 1941) ; Ex parte Whaley, 
67 U.S.P.Q. 286 (P.O. Bd. App. 1945); Ex parte Sheldon, 55 U.S.P.Q. 236 (P.O. 
Bd. App. 1942); Ex parte Linderman, 50 U.S.P.Q. 155 (P.O. Bd. App. 1940); Ex 
parte Christian, 36 U.S.P.Q. 150, 151 (P.O. Bd. App. 1937) (dictum). Contra, Ex 
parte Simison, 47 U.S.P.Q. 149 (P.O. Bd. App. 1940) (dictum) ; Ex parte Statham, 
1925 C.D. 69, 71 (Comm’r Dec. 1924). It should be noted, however, that the Statham 
decision was also based on a finding that the patent claimed substantially the same 
process. 

A further variation was presented in In re Mann, 47 F.2d 370, 371, 8 U.S.P.Q. 
381, 382 (C.C.P.A. 1931) where the court, in a misleading obiter, observed that the 
patent, which had matured from a later filed copending application, would be a good 
reference for what it disclosed “irrespective of what it claimed.” The true holding 
was that the claims of the patent and applicatiun were not patentably distinct as later 
explained in In re Willoughby, 88 F.2d 482, 485, 33 U.S.P.Q. 46, 48 (C.C.P.A. 1937). 

14155 F.2d 398, 401, 69 U.S.P.Q. 520, 523 (C.C.P.A. 1946). 

15 Ibid. The assignee obtained title to the application which matured into the 
patent only three weeks before it issued. Because of this fact, it has been suggested 
that the rule should not be extended to include situations where the applications were 
commonly assigned at all times. Knoth, Patentability as Affected by Co-Pendency, 
Different Inventors and Common Ownership, 24 J. Pat. Off. Soc’y 346 (1942), 
particularly at 356-7. But see note 24 infra, and accompanying text. 

16 Ex parte Panagrossi, 126 U.S.P.Q. 287 (P.O. Bd. App. 1960) ; Ex parte Linde- 
man, 107 U.S.P.Q. 331 (P.O. Bd. App. 1955); Ex parte O’Neil, 103 U.S.P.Q. 401 
(P.O. Bd. App. 1950); Ex parte Bertram, 75 U.S.P.Q. 165 (P.O. Bd. App. 1946). 
It has also been suggested that there might be an exception to use of patent disclosure 
as a reference against a later filed but commonly assigned and copending application. 
Thus the Court of Customs and Patent Appeals, by way of dictum, indicated that 
rejection of an application claiming a method on a patent which referred to the 
method broadly and then described and claimed only improvements thereon would 
not be sustained. In re Mann, 47 F.2d 370, 372, 8 U.S.P.Q. 381, 382 (C.C.P.A. 1931). 
This rule is not sound in view of Beck and subsequent decisions unless the application 
which matures into the patent contains a specific reference to the inventor of the prior 
method and broad claims are pending in an application of the inventor at the time 
the patent issued. In re Keim, 229 F.2d 466, 108 U.S.P.Q. 330 (C.C.P.A. 1956). In 
the Keim case, the patent claimed only a composition of matter and stated in the 
body thereof that the use of the composition in the sizing of paper was disclosed in 
the rejected application. The rejection based on the patent was reversed. Implicit 
in the exception in Keim is the fact that the claims of patent and application must 
remain patentably distinct. In re Siu, supra note 11. 


17 Ex parte Kalinske, 105 U.S.P.Q. 501 (P.O. Bd. App. 1954) ; Ex parte Heritage, 
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patent can be used in combination with other prior art and does not 
have to be a complete anticipation of the rejected claims.’* 

The court in Beck was not faced with the issue of removing the pat- 
ent as a reference, as permitted by Rule 131.1° In Ex parte Clifford the 
patentee filed an affidavit with the later filed, but copending and com- 
monly assigned, application of another inventor, stating that he had 
obtained knowledge of the unclaimed gm matter in his patent from 
one of the joint applicants. The Board of Appeals held that the patent 
was, therefore, not available as a reference against the application.” 
Similarly, it has been held that a patentee may impliedly disclaim un- 
claimed subject matter,” and testimony of patentee during an infringe- 
ment action that he was not the inventor of the unclaimed subject mat- 
ter in question would act as a disclaimer thereof.?* 

In the instant case, the court adopted the rule of In re Beck™ and 
elaborated on the type of evidence needed to remove the patent as a 
reference under Rule 131. The applicant must make oath to facts show- 
ing that he made the invention in this country before the patent’s filing 
date. The affidavit and testimony of patentee that he was not the in- 
ventor, and the affidavit and testimony of the attorney that he obtained 
from the instant applicant the information which he disclosed in the 
patent, were insufficient to establish applicant as the inventor prior to the 
patent’s filing date. The court suggested two methods, in addition to 
the use of Rule 131, by which the common assignee could protect itself. 
First an amendment could be made in the earlier application under Rule 
79 that the applicant in a copending application is the true inventor of 


89 U.S.P.Q. 445, 448 (P.O. Bd. App. 1950); Ex parte Barrick, 88 U.S.P.Q. 327 
(P.O. Bd. App. 1949). 

18 Ex parte Ballard, 127 U.S.P.Q. 284 (P.O. Bd. App. 1960); Ex parte Appeal 
No. 22,190 (1950), 34 J. Pat. Off. Soc’y 71 (1952). 

19 See note 5 supra. 

2063 U.S.P.Q. 236 (P.O. Bd. App. 1943). 

21 Td. at 237. 

22In re Howard, 53 F.2d 896, 899, 11 U.S.P.Q. 280, 283 (C.C.P.A. 1931). The 
patentee had, during prosecution of his application, filed an affidavit swearing back 
of a reference patent as to certain claimed subject matter. The subject matter in ques- 
tion, drawn to an improvement, was not included in said affidavit. Thus the court 
concluded that the patentee impliedly disclaimed being the inventor of the improvement. 
Note, however, that the rejected application was filed before the application which 
matured into the patent. In re Frank, supra note 13, presented a somewhat analogous 
situation. There the court was much impressed by the fact that patentee had obtained 
a reissue patent which eliminated the anticipatory subject matter. The court did not 
decide whether such a procedure would remove the original patent as a reference, 
since the case was before the court on an agreement between applicant and Patent 
Office that only the claims of the original patent could be used in rejecting the later 
filed copending application, 

23 Silent Glow Burner Corp. v. Crookes, 6 F. Supp. 585, 590, 22 U.S.P.Q. 64, 69 
(D.Conn. 1934). 

24In the instant case, however, the applications were commonly assigned at all 
times while in Beck, the assignee obtained title to the application, which matured 
into the patent, only three weeks before it issued. See note 15 supra. 

25 37 C.F.R. § 1.79 (1960); Rules of Practice, Rule 79 which states in part: 
“... an application disclosing unclaimed subject matter may contain a reference to a 
later filed application of the same applicant or owned by a common assignee disclosing 
and claiming that subject matter.” 
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the unclaimed subject matter.2® Secondly, 35 U.S.C. § 11677 could be 
used to correct a misjoinder or nonjoinder of inventors if such were the 
situation.”® 

The instant decision extends the rule of Im re Beck to an applicant’s 
secondary route of appeal from decisions of the Patent Office and removes 
any doubts raised by the unusual circumstances of Beck.® In view of 
this decision, Clifford and the other disclaimer decisions are no longer 
sound.*® The court’s suggestion that the common assignee can protect 
itself via the use of Rule 79 is supported by case law.*! If the court’s 
second suggestion as to joinder of inventors were followed, the inven- 
tors would be the same and the only basis for using the patent would 
be double patenting.*? 

It is submitted that the decision in the instant case is sound and that 
the common assignee who keeps adequate research records is well pro- 
tected by the procedures available under Rule 131, Rule 79 and 35 U.S.C. 
§ 116. 


Gene O. Enockson 


26 Pierce v. Watson, 275 F.2d 890, 892, 124 U.S.P.Q. 356, 357 (D.C. Cir. 1960). 

27 35 U.S.C. § 116 (1958). After the patent has issued such correction could also 
be obtained under 35 U.S.C. § 256 (1958). 
so)" v. Watson, 275 F.2d 890, 892 n.4, 124 U.S.P.Q. 356, 357 n.4 (D.C. Cir. 

29 See note 24 supra. 

80 Cases cited, notes 22 and 23 supra. 

31 In re Keim, supra note 16. 

82 McCrady, Patent Office Practice § 134 (4th ed. 1959), particularly cases collected 
at footnote 24. 
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FELIx FRANKFURTER REMINISCES. Recorded in talks with Dr. Harlan B. 
Peters. Reynal & Co., New York, 1960. $5.00, pp- ix, 310. 


Justice Frankfurter’s reminiscences were originally recorded as part 
of the Columbia University Oral History Collection. Now slightly 
edited, they have been transcribed into this handsome book. For 
those who studied under the Justice when he was Professor Frank- 
furter, the materials provide the nostalgic flavor of a law school reunion. 
For this reviewer who has been able to continue a very pleasant, if spo- 
radic, association with the Justice the book is also most moving. Un- 
fortunately there is a noticeable lack of communication in that the 
principal subject does not appear “live.” Without the characteristic 
sibilance of his speech and personal intonation, much of the printed 
text fails to convey the full flavor of his ideas, personality and intellectual 
character. Some day we may hope that the original taped interviews will 
be reproduced for public hearing to recapture the fullest measure of 
this vigorous, friendly and sometimes infuriating personality. When 
his contemporary, friend, and sparring partner, Thomas Reed Powell, 
was being most critical of him, Professor Frankfurter refused to be 
ruffled and lived up to his given name, to the surprise of Powell and many 
others. It is one of the triumphs of this book that the warm, friendly 
and forgiving nature of its subject is so clearly portrayed without dim- 
ming the value of the narrative. 

Reminiscing, the speaker says that the greatest contribution his parents 
made to his education was to allow him to select the institutions he at- 
tended and the subjects he studied. Nevertheless, parental influence was 
not lacking. He admits he was very bookish, even in a family which 
was bookish and intellectual. Although expressing dislike for oppressive- 
ly learned types, in his youth he demonstrated the intense, often con- 
suming interest in all forms of knowledge which continued at every 
stage of his career. The decision of the young student not to go to the 
Horace Mann School and Columbia University has a richly amusing 
aspect especially as one sees the skill with which his opinion of the 
students and courses at Columbia is never stated. Amusing also is his 
desire to go to a Law School “in the country,” which led him to Cam- 
bridge, Mass., to attend Harvard Law School... 

After law school, job hunting was not a pleasant experience for 
the graduate. Prospective employers clearly showed disdain for his 
name and religion. Fortunately the experience was tempered by a note 
containing the highest recommendations from Dean Ames. A happy 
solution took the young graduate to work in the office of Henry L. 
Stimson, then the United States Attorney in New York City, and to 
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Washington when Stimson became Assistant Secretary of War under 
the dynamic and apparently best loved Roosevelt, Theodore. To legal 
and political critics of the Frankfurter influence in the federal government 
of the New Deal, it comes as a surprise to learn that he had a greater 
influence as an advisor to Presidents Theodore Roosevelt, Taft and 
Wilson. 

Professor Frankfurter’s great interest in law, literature, music, art and 
science created in him a relish for living that stimulated thousands of his 
students. All of his classes were an exciting experience. The most striking 
result could be seen when his young students were aroused to exercise 
their own ruthless critical faculties on the Professor’s ideas, conduct 
of classes and political beliefs. He demonstrated that life to be fully 
realized must be a great personal experience, often grim and tragic, 
but the more rewarding at difficult times. Justice Frankfurter strongly 
states his belief in the high quality of Harvard Law School. He often 
told classes kept waiting by him for forty minutes that students are as 
important as teachers, if not more so, because of the intellectual effect 
they have on one another. Professor Frankfurter’s own development as 
a teacher was greatly enhanced by the selection of the best students for 
his seminars where no “orthodox pedagogy” was allowed to prevail or 
even survive. Though most exacting with all of his students, once he 
felt sure that the student recognized his standards, he would be generous 
and tolerant even to a fault. 

The young Frankfurter broke with the formal organization of the 
Jewish religion, yet he developed his own set of moral and ethical values 
which had a profound influence on his career. His most sincere belief 
is to face the truth in all situations. In addition to the Harvard Law 
School, its fine teachers and perhaps his first employers in government, the 
most important influences on him were the brilliant young students and 
officials from the United States, Great Britain and Canada who lived 
with him in The House of Truth in Washington. A roster of the names 
of those who lived and were entertained there would provide a govern- 
ment Who’s Who. Living there was an exciting experience, and at times 
to survive was a considerable achievement. 

Apart from some early stories, there are only a few references in the 
book to personal, family or married life. The great role his wife played 
in helping him formulate his taste in music, art, writing style and social 
beliefs is just hinted at in stories and criticisms of himself. The most 
complete of these deals with the Sacco-Vanzetti case. A knowledge of 
the common burdens and criticisms for social and political beliefs that he 
shared with his wife would make many of the episodes more meaningful. 

The stories from the FDR period, including the discussion of the post 
of Solicitor General which he refused and the appointment to the Su- 
preme Court, first withheld for political reasons, can only be confusing to 
persons unfamiliar with the personal relations between the President and 
Professor Frankfurter. These incidents do not appear now to reflect 
credit on the late President. 
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While many generous comments are made concerning people and 
friends met in the course of this exciting career, a few individuals do not 
fare well at all. “The great Ambassador to Turkey,” Henry Morgenthau, 
Sr., receives the most drastic treatment. But if the matter was to be 
covered, these episodes had to be retained as a case of res ipsa loquitur. 
Roscoe Pound and Thomas Reed Powell also emerge with tarnished 
laurels. Pound despite his fabulous scholarship and learning had prob- 
lems as an administrator. Powell, the most biting critic of the Supreme 
Court, seemed to concentrate primarily on the negative results. His 
bitter phrases and boasts of personal ‘pryeewe fascinating to his 
classes, were projected merely to conceal the warm and kindly nature 
which Professor Frankfurter so often mentioned. 

A surprising quality in these conversations by a highly respected, 
dignified and scholarly member of the Supreme Court is the frequent 
use of colloquial slang terms used in New York during the schoolboy life 
of Felix Frankfurter. By these terms he is able to describe accurately 
his life and thoughts at that time. This shows his personal integrity in 
presenting a segment of modern American history. It is also the usual 
style he employs when describing his life, appearance and reactions at 
that time. Indeed, his brilliance in conversation comes in large part from 
this gamin quality of youthfulness, and his continuing love of new 
adventures for their own sake. His style of delivery, his precision in the 
use of words, his sibilant speech all combined with a wonderful capacity 
for imitating others, whether friends, associates or critics, give his stories 
a richer meaning. For later generations perhaps the greatest value of this 
book is in showing the development of the human side of the young 
group growing up in parts of New York in the first decade of this 
century. They made their own decisions as to what education they 
should have and where. But their greatest achievement was in financing 
it all themselves as they thought it their responsibility to do. This book is 
a most successful and encouraging start in oral history from one who, 
despite disappointments and reverses, has radiated leadership and success. 


James Forrester Davison* 


LeGAcy OF SUPPRESSION: FREEDOM OF SPEECH AND Press IN EARLY AMERI- 
can History. By Leonard W. Levy. Cambridge, Massachusetts: The 
Belknap Press of Harvard University Press, 1960. Pp. xiv, 353, $6.50. 


Dean Levy of the Brandeis University Graduate School has written 
what will be for civil libertarians a very disturbing book. In Legacy of 
Suppression he presents his findings with respect to the intellectual and 
political background of the First Amendment provisions concerning 
speech and press. Dean Levy’s book is disturbing because it is a serious 





* Professor of Law, The George Washington University. A.B., 1921, LL.B., 1923, 
Dalhousie University; LL.M., 1924, S.J.D., 1929, Harvard University. 
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challenge to the libertarian view of the First Amendment. This chal- 
lenge is not one triumphantly offered by a conservative; the author is 
a civil libertarian who is not happy about what he is doing. 


Locke’s words have steeled me against the possibility of being 
condemned as an apostate from libertarianism, or what is even 
worse, being hailed as a convert to the “new conservatism” that 
has recently been fashionable among many historians. I do not 
write history from the standpoint of any ideological tong. Nor is 
it my intention to play the debunker who relishes smashing popular 
idols and myths. I would be delighted if this book were proved to 
be wrong.? 


The libertarians may well feel that they should be protected from such 
friends as Dean Levy. 

Yet before the libertarians cry out it would be advisable for them to de- 
termine exactly how much damage Dean Levy has done them. In the first 
chapter, “Seditious Libel versus Freedom of Expression”, a hard blow is 
struck at what is a major libertarian tenet: that the First Amendment not 
only was intended to abolish the common law rule covering seditious 
libel but did in fact abolish it. According to Dean Levy, Mr. Justice 
Holmes, Mr. Justice Brandeis, Mr. Justice Black, Mr. Justice Douglas, 
Professors Henry Schofield and Zechariah Chafee, Jr., and many fn 
have “in Mrs. Malaprop’s phrase, ‘anticipated the ” by succumbing 
to an impulse to recreate it so that its image may be seen in a manner 
consistent with our rhetorical tradition of freedom. . . .” ? 

Dean Levy indicates that there were no radical libertarians among the 
Founding Fathers or among the members of the Congress that drafted 
the First Amendment. This, however, does not disconcert Dean Levy. 
He points out that the philosophical basis for civil liberties is so strong 
that it need not rely on any ancient claim. A judge who would rely on 
an eighteenth century understanding of freedom of — and press for 
his determination of constitutional and public policy matters today 
would not deserve his place. This thesis would undoubtedly bring 
anguish to Professor Berns* and other opponents of civil libertarianism 
but it should cause no consternation in de liberal camp. 

In his quest to discover whether to late eighteenth century Americans 
freedom of the press meant more than absence of previous restraint; how 
they distinguished between “liberty” and “license”; and whether the 
governmental power was intended to comprehend punishment of words 
disassociated from illegal action, Dean Levy examines “The American 
Colonial a nog “Early English Theory: From Milton to ‘Cato’,” 
“From the Zenger Case to the American Revolution,” and the period 
“From the Revolution to the First Amendment” in that order. He con- 


1 Text at xi. 
2 Td. at 2-3. 
3 Berns, Freedom, Virtue and the First Amendment (1957). 
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cludes that our experience with freedom of speech and press as colonists 
and as citizens of the several states during the Revolution was too limited 
to produce any important concepts in that area.* “If, indeed, we do not 
dignify as a definition of freedom of the press, or of speech, the right to 
say anything that the community or the law agrees with or is indifferent 
to, it is difficult to find a libertarian theory in America before the Ameri- 
can Revolution—or even before the First Amendment.” ® 

That hardy perennial problem for politicians—the difficulty of prac- 
tising in power what they preached out of power—is one of the topics 
discussed in “Emergence of an American Libertarian Theory.” The 
Jeffersonians, who were both vocal and literary during the Adams admin- 
istration, found it particularly difficult to reconcile theory and practice. 
Even President Jefferson did not always act toward his critics in a way 
which his civil libertarian admirers today could approve. The fascinating 
story of the Connecticut prosecutions in the federal courts during the 
Jefferson administration® does not suggest, as Dean Levy says, “that the 
libertarian arguments of the Sedition Act period were ad hoc and novel 
in character.” * It is not altogether unreasonable to suppose that the 
Jeffersonians adopted those arguments out of expediency, but their re- 
strictive policies toward their critics after Jefferson’s election do not 
offer any basis for suggesting that their libertarian arguments were 
“novel.” Politicians frequently echo principles hoary with age and upon 
assumption of power follow courses of action diametrically opposed to 
what they said earlier. 

Dean Levy’s book, which gives evidence of considerable scholarship, 
closes on a note that is calculated to give aid and comfort to embattled 
civil libertarians. The authors of the First Amendment did not want to 
spell out in detail what they meant. They knew that general terms 
rather than specifics were what were needed. “The First Amendment's 
injunction, that there shall be no law abridging the freedom of speech or 
press, was boldly stated if narrowly understood. The bold statement, 
not the narrow understanding, was written into the fundamental law.” § 

This important contribution to our knowledge of the background of 
the free speech and press provisions of the First Amendment should be 
welcomed by civil libertarians. It is important for us to know the facts 
and Dean Levy has dug them out for us. It does not matter that they 
did not believe then what we believe today. We are fortunate that they 
gave us broad, bold language that could have new meaning in the inter- 
pretations of a Supreme Court that remembers it is a Constitution it is 
expounding. 


Virginia Emerson Lewis* 


4 Text at 87. 
5 Id. at 127. 


8 Id. at 309. 
* Professor of Political Science, Hood College. A.B., 1935, Washington University ; 
LL.B., 1941, George Washington University; Ph.D., 1955. New York University. 
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SHALL We AMEND THE FirtH AMENDMENT? By Lewis Mayers. Harper 
& Brothers, New York: 1959. Pp. x, 341. $5.00. 


This is a scholarly work analyzing the history of the privilege against 
self-incrimination and its present judicial meaning. The title may mis- 
lead, since it suggests a polemic for extensive amendment of a notable 
constitutional provision. In fact no actual amendment is proffered. 
Rather the book is an analysis of one only of the fifth amendment privi- 
leges, and a critique of recent decisions which the author regards as 
extending the privilege beyond historical bases and desirable policy, to- 
gether with an argument for judicial retreat. As such the presentation is 
doubtless more persuasive, even if less interesting, than would be a tract 
fulfilling the promise of the title. 

There are special merits in the detailed presentation. Particular men- 
tion should be made of the careful analysis showing the present wide 
use of the privilege to encompass matters not historically included 
therein. Thus, as the author points out, there is today not a single privi- 
lege, but the constitutional phrase is now held to embrace several distinct 
tules of law, each having its independent development, with one group 
relating to the accused, and another to the witness. The accused does 
have an absolute right to refuse to testify at trial, as well as when before 
a committing magistrate or the grand jury. A witness has no such right, 
but, as developed from a different background, he may refuse to answer 
incriminating questions—a right which may be abrogated by so-called 
immunity statutes. Here the present congressional investigations have 
given the privilege perhaps an unpleasant notoriety. Further, the wide 
developments of the simple rule of waiver, visiting harsh results on 
natural answers not made in contemplation of definitive waiver, have 
tended to press the privilege unduly. But these may well be only tempo- 
rary phenomena arising out of particular phases of congressional activity 
and now already largely past. 

In one chapter the author quite properly stresses the “Irrelevance of 
History.” Nevertheless his most persistent argument—that a witness en- 
joys no constitutional privilege—is based upon his interpretation of history, 
an interpretation which has now been consistently rejected by the 
Supreme Court, by text writers, and by state courts construing analogous 
state provisions. And this argument leads him to the conclusion that the 
expanded privileges which he finds accorded a witness can and should be 
curtailed without resort to constitutional change. This position he has 
again advanced with further documentation in his article, The Federal 
Witness’ Privilege Against Self-Incrimination: Constitutional or Common 
Law? appearing in 4 American Journal of Legal History 107 (1960). He 
is right in stressing the different rights and their differing origins of what 
we now find covered generally by the constitutional provision; but his 


1See discussion and references in Professor McKay’s perceptive review in 35 
N.Y.U.L.Rev. 1097 (1960). Compare the review by Mr. C. Dickerman Williams in 
28 Fordham L. Rev. 574 (1959), and that by Professor Nathanson in 108 U. of Pa. 
L. Rev. 1243 (1960). 
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attempt at this late date to withdraw some of them from the constitu- 
tional scope is hardly likely to succeed. 


Notwithstanding the utility of this dissection and separate treatment 
of all the privileges now held embodied in the fifth amendment, I must 
confess that the total effect seems rather flat, if not dull. Actually the 
parts of the argument seem distinctly better than the whole. And the 
reason, I expect, is not far to find. It is that adverted to above, namely, 
that the lively promise of the title is not fulfilled by the text itself. Not 
without irony, which perhaps points a moral, is the fact that the author 
never answers in so many words the question framed in his title. Seem- 
ingly he has found it far from easy to tangle successfully with an import- 
ant one of the Bill of Rights. His chief conclusion appears to be that the 
courts have recently pressed the privilege too far, particularly in the case 
of the witness, and that they should now retreat. But since they should 
advance in other directions, notably in protection of the accused from 
undue police questioning before arraignment or from harsh application 
of the doctrine of waiver, the reader may be pardoned for finding the 
result somewhat of a standoff, with the Supreme Court’s record not too 
bad after all, even on the author’s own premise. 


It must be said that the author’s underlying philosophy as to the privi- 
lege, here strongly reiterated, does belie this rather meager yield of critical 
result. True, he vigorously presses the point that the present interpre- 
tation of the privilege is an unnecessary hindrance to law administration; 
this he is at pains to state often even if he is not overclear as to the 
specific rulings to be reversed or overruled. Another of his points of 
stress is that there should be no privilege accorded to public officials or 
those holding positions of public trust. Moreover, he attacks sharply 
what he considers the opposing philosophy of government and asks for 
more specific definitions from judges and writers as to the nature of the 
privilege.* And yet to me the interesting fact is that, notwithstanding 
this reiterated belief in the evil effects of current constitutional interpre- 
tation, there seems in the end so little of substance upon which courts 
so minded could really base a retreat. And they, be it remembered, are 
the ones to do the amending! 


I realize that in stating what seems to me the failure of the author to 
achieve his declared purpose, I am giving an emphasis which may well 
be unfair to the book as a whole. For, as I have been at pains to point 
out, it constitutes a scholarly and useful disquisition in an important field 
of law. But he has invited this evaluating approach, and his ambivalent 
position as to the amendment is indeed a matter of some general interest. 
It suggests the extreme difficulty of even a convinced critic to make a 
frontal attack upon the privilege which will really persuade or satisfy 


2 The reviewer is one of those called for such cross-examination because of some 
general references he has made to the amendment in opinions and articles. But the 
decision of individual cases depends on narrow issues of fact affecting such cases, and 
indulgence in further generalities as to the philosophy of government will hardly 
prove useful to the author’s purpose. 
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doubters. And it indicates further that what might be termed the law 
review method of a critique of individual cases is more useful as a means 
of reform than is an all-out assault on firmly held beliefs in legal princi- 
ples now accepted as supporting and protecting individual freedom. 


Charles E. Clark* 


LecaL EpucaTIoN AND Pustic ResponsiBiLity. By Julius Stone. Associa- 
tion of American Law Schools, West Publishing Co., St. Paul, Minne- 
sota, 1959. XIII, 430 pages, $5.00. 


This book may be considered by some as a report of a series of delibe- 
rate conversations carried on by a group of eminent men who somehow 
managed to find a station in the stratosphere from which they were able 
to look down in Olympian detachment on the world below. To a degree, 
this may be so. But, although it may not present many immediately 
practical solutions to the problem of professional responsibility, the 
account of the Boulder Conference will surely be of ultimate value to 
the law, lawyers and society. 

As the foreword indicates, concern with the ethical standards of the 
profession and, particularly with its attitude toward public responsibility 
is no new thing. Indeed, the idea for the conference itself was far from 
new. Although Professor Mathews is too modest to say so, it really 
originated with him and it was his address as President of the Association 
of American Law Schools which first placed the matter before that 
group. As President-elect at that time, this reviewer had an opportunity 
to participate in the early stages of the project and remembers well the 
time, effort and leadership which Professor Mathews contributed. 

At any rate, in the fullness of time, some twenty persons gathered at 
the University of Colorado in August, 1956, to consider the broad prob- 
lem of the education of lawyers for their professional responsibilities. 
The group was not confined to legal educators or even lawyers, but 
included also clerics and philosophers together with the dean of a 
graduate school. A wandering scholar from Australia (Julius Stone) not 
only brought to the meeting his very substantial knowledge of Anglo- 
American legal systems but also prepared the report. This, no doubt, 
was a harrowing experience, confronted as he was with sharply divergent 
views presented by highly articulate characters. It seems clear that he 
performed his service brilliantly although it was necessary for certain 
participants to file separate statements in amplification of their attitudes. 

As would be expected, a principal point of discussion had to do with 
curricular approaches to the matter. Any group of law teachers will 
fall upon a curriculum with all the gusto of a pack of wolves which has 
just downed a wounded caribou. There was talk of special courses in 
ethics, in responsibility and in decision making. The “pervasive approach” 
to the problem was strongly advocated. This means that such matters 


* United States Circuit Judge, U.S. Court of Appeals, 2d Circuit. 
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should be introduced into regular courses along with the subject material. 
And so it went. 

In a way, as intimated in the introductory paragraph, the conference 
may not have done much. Its only formal resolution was simply an en- 
couragement of further experimentation. However, it did reveal a 
thoughtful concern with the position of the American lawyer not only 
in relation to his clients but also with respect to his role as a policy maker 
and leader in public affairs. It is particularly significant that a group of 
eminent men could come together to discuss the problem of education 
for responsibility with deliberation and in depth. Especially the serious 
and continued participation of members of the bar, including a former 
President of the American Bar Association, is encouraging. And the fact 
that the whole matter is being kept before the profession through other 
meetings, investigations and discussions indicates that the pioneering 
efforts of this conference will have important long range consequences. 

One may end on a note of cautious speculation. Is the difficulty law- 
yers have first, in defining standards and second, in discovering how to 
communicate them, due in part to the lack of any real belief in standards, 
or, at least, in their permanency? The relativistic, pragmatic or, perhaps, 
positivistic attitude with which many modern scholars approach the law 
makes difficult the assertion of real values and hence the acceptance of 
any true responsibility to maintain and enhance them. Possibly a re- 
examination of these questions is what we really need. 


Charles B. Nutting* 


* Dean of the National Law Center and Professor of Law, George Washington 
University. 
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AttTorNEYS’ FEES IN WorRKMEN’s CoMPENSATION. Bureau of Labor Stand- 
ards, U.S. Department of Labor. GPO, 1960. 47 pages, $ .25. 


The use of counsel by claimants at hearings before administrative tri- 
bunals in workmen’s compensation cases is growing. In serious work 
accidents involving death or permanent injuries employers and insurers 
are represented by experienced attorneys because of the large claims in 
controversy. In these cases there is a special need for the claimant to be 
equally represented. Practically all states today have laws providing 
some regulation and control of attorneys’ fees in workmen’s compensation 
cases to protect claimants against excessive fees. 

The present report gives a state-by-state study of standards and proce- 
dures governing attorneys’ fees in workmen’s compensation cases. Ac- 
cording to the Bureau of Labor Standards of the U.S. a of 
Labor this is the first report of its kind. Also included is discussion of 
methods of regulating fees, the amount of fees allowed claimants’ attor- 
neys, adding fees to the award, methods of reducing costs to claimants, 
safeguarding claimants against unfair labor practices, and the extent to 
which lay persons can represent claimants. An appendix sets forth brief 
summaries of state statutory provisions, rules and operating policies. 
There are also tables directing the lawyer to major statutory provisions 
in all the states. 


CompuLsory Patent Licenstnc UNpER ANTITRUST JUDGMENTS. Subcom- 
mittee on Patents, Trademarks and Copyrights of the Committee on 
the Judiciary, U.S. Senate. GPO, 1960. 78 pages. 


The subcommittee’s report is the first publication dealing in mass with 
the 100-odd compulsory licensing decrees which had been entered prior 
to 1957. Perhaps its main value to lawyers lies in the mass of factual data 
that it provides with respect to the judicial proceedings by which enforce- 
ment of these compulsory licensing decrees was sought. 

While the report does not propose remedial legislation, it has made a 
number of suggestions for improving the administration of the compul- 
sory licensing provisions. These are summarized as: 


(1) Greater assistance by the Justice Department to license applicants in 
obtaining a reasonable royalty; 

(2) Clarification of decree provisions affecting patent applications, 

(3) A more meaningful listing in the decree of the patents available for 
licensing; 
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(4) More widespread publicity as to the availability of patents for licens- 
ing under these decrees; 

(5) A more restricted use of decree provisions which require reciprocal 
licensing of their patents by those who seek licenses under these decrees; 
(6) Ascertainment of the precise interest, if any, of competitors of the 
defendant in availing themselves of compulsory licensing provisions before 
relying upon such provisions to stimulate competition; and 

(7) Advising Congress of the Justice Department’s inability to obtain dis- 
solution relief needed to dissipate a monopoly before substituting compul- 
sory patent licensing relief for dissolution relief in an antitrust decree. 


JuventLe DeLinquency. Subcommittee to Investigate Juvenile Delin- 
quency of the Committee on the Judiciary, U.S. Senate. Senate Report 
No. 1593, GPO, 1960. 128 pages. 


This report discusses what the Senate subcommittee to investigate 
juvenile delinquency has found to be no longer a local problem but now 
one of national significance. 

The report lists several bills which were introduced last year by mem- 
bers of the subcommittee dealing with posthospital treatment for drug 
addiction, practices in connection with placing minor children for perma- 
nent free care or adoption, assistance to states and institutions of higher 
learning for developing techniques for the control and treatment of 
juvenile delinquency, assistance to states and institutions of higher learn- 
ing for training of qualified personnel to work in the field of juvenile 
delinquency, assistance to states or local subdivisions thereof for the 
establishment of institutions for rehabilitating juvenile delinquents and 
the strengthening of criminal penalties for mailing, importing or trans- 
porting obscene matter. The report includes a full description of the 
techniques used in each bill for obtaining its purpose. 

The report contains an extensive discussion of the problems of some of 
our large cities in dealing with juvenile delinquency and the methods, 
private and praoes being used to combat these problems. Also included 
is a study of juvenile court systems in the United States which briefly 


describes questions faced by these special forums, i.e., how legalistic or 
formal should the procedure be, what special training is needed for offi- 
cers of the court. The subcommittee plans to publish in the future, an 
interim report solely on the problems of the juvenile court. 


PATENTS, TRADEMARKS, AND CopyriGHTs. Subcommittee on Patents, 
Trademarks and Copyrights of the Committee on the Judiciary, U.S. 
Senate. Senate Report No. 1202. GPO, 1960. 25 pages. 


This report reviews pending patent legislation and includes the latest 
patent study reports. The investigations made to date by the subcom- 
mittee staff have persuaded it that the most promising alternative patent 
procedure would be some form of opposition proceeding which would 
permit adverse parties to submit relevant data to the Patent Office before 
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a patent issues. A bill which would permit such a procedure is therefore 
being prepared for consideration at a public hearing. The present view 
of the subcommittee staff is that any opposition should be limited to an 
affidavit presentation, which would not require the examiner to resolve 
any contested issue of fact. That resolution would be left for court litiga- 
tion. Counter-arguments to this proposal are also reviewed. 

Another problem discussed is that there is presently no means by which 
a court may seek the advice of the Patent Office on matters as to which 
this office may be peculiarly competent to supply expert opinion. Pro- 
posed patent legislation discussed in the report would permit federal 
courts to secure the benefit of the expertise of the administrative agency 
on technical evidence introduced at trial, or permit remand to the agency 
for hearing additional evidence tendered to the court in the course of 
patent litigation, thus providing legislative authority for an advisory 
opinion by the Patent Office as to the impact upon patentability of highly 
technical factual matters that the courts are called upon to review. Also 
reviewed are other means of transferring factual review from the court. 

Another bill discussed would give the Patent Office express authority 
to provide facilities in which it now engages under an assumed authority. 
The bill would also expand to other cities, the invention search facilities 
available in Washington, making the collection of patents and technical 
literature more accessible. The subcommittee reports that this bill has 
met patent bar approval. 


APPLICATION OF PoLiceE PowER AND PLANNING ConTROLS TO ARTERIAL 
Streets. By William H. Stanhagen and John J. Mullins, Jr. (Jan. 1960) 
Bureau of Public Roads, Commerce Dept. 42 pages. (Available only 
from Commerce Dept.). 


BACKGROUND MarTeErRIALS ON COMPREHENSIVE FEDERAL PusBLic REcorDS 
Law, State Pusiic Recorps RELATING To RiGHT oF INSPECTION. Com- 
piled by the Subcommittee on Constitutional Rights of the Committee 
on the Judiciary, U.S. Senate. (1960) 90 pages. (Available only from 
the committee. ). 


Bankruptcy Laws oF THE Unirtep States. A compilation of laws relating 
to bankruptcy, by Gillman G. Udell, July 1, 1898-September 2, 1960. 
GPO, 1960. 365 pages, $1.25. 


Copyricut Law Revision Srupirs. Prepared by the Copyright Office of 
the Library of Congress for the Subcommittee on Patents, Trade- 
marks, and Copyrights of the Committee on the Judiciary, U.S. Senate. 
GPO, 1960. 


Studies 1- 4 The History of U.S.A. Copyright Law Revision from 
1901 to 1954; Size of the Copyright Industries; The 
Meaning of “Writings” in the Copyright Clause of the 
Constitution; The Moral Right of the Author. 142 
pages, $ .40. 
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Studies 5- 6 Compulsory License Provisions of Copyright Law; 
Economic Aspects of Compulsory License. 125 pages, 
$ .35. 

Studies 7-10 Notice of Copyright; Commercial Use of Copyright 
Notice; Use of Copyright Notice by Libraries; False 
Use of Copyright Notice. 125 pages, $ .35. 

Studies 11-13 Divisibility of Copyrights; Joint Ownership of Copy- 
rights, Works Made for Hire and on Commission. 155 
pages, $ .35. 


Court Decisions as Guines To Patent Orrice. Study of the Subcommit- 
tee on Patents, Trademarks, and Copyrights of the Committee on the 
Judiciary, U.S. Senate. GPO, 1960. 18 pages, $ .15. 


CriMeE, KipNAPPING, AND Prison Laws. A compilation of laws relating to 
crime, kidnapping and prisons, June 21, 1902-September 13, 1960. GPO, 
1960. 448 pages, $1.25. 


Discussion GuIpE TO WASHINGTON AREA METROPOLITAN ProBLemMs. Staff 
report for Joint Committee on Washington Metropolitan Problems, 
edited by Joseph L. Intermaggio, assisted by Royce Hanson. (July 
1960) 145 pages. (Available from committee only.). 


DocuMENTATION, INDEXING AND RETRIEVAL OF SCIENTIFIC INFORMATION. 
Study of federal and non-federal science information processing and 
retrieval programs. Prepared by the staff of the Committee on Govern- 
ment Operations, U.S. Senate. Senate Document No. 113. GPO, 1960. 
283 pages, $ .70. 


DocuMENTs ON DiIsARMAMENT, 1945-1959. Historical Office, Bureau of 
Public Affairs, State Dept. GPO, 1960. 2 vol., 1644 pages, $4.50. 


Economic Aspects oF Mitirary ProcuREMENT AND SuppLy. Report of 
the Subcommittee on Defense Procurement to Joint Economic Com- 
mittee. GPO, 1960. 125 pages, $ .35. 


Economic INQguIRY INTO Foop MarKeETING: Part I. CONCENTRATION AND 
INTEGRATION IN RetalLine. Staff report by FTC Bureau of Economics. 
GPO, 1960. 338 pages, $1.25. 


ExpepiTInG Patent OrFice Procepure, A LEGISLATIVE History. A study 
prepared for the Subcommittee on Patents, Trademarks, and Copyrights 
of the Committee on the Judiciary, U.S. Senate. GPO, 1960. 105 pages, 
$ .30. 


FeperaL Laws, REGULATIONS, AND OTHER MATERIALS RELATING TO HIGH- 
ways. GPO, 1960. 219 pages, $1.00. 


ForeiGN COMMERCE Stupy, ROLE OF STATE DEPARTMENT IN CooRDINATING 
REcipROcAL TRADE AGREEMENTS ProGraM. Prepared by Arthur H. 
Darken, Legislative Reference Service, at the request of Clair Engle. 
Interstate and Foreign Commerce Committee, U.S. Senate. (July 1960). 
55 pages. (Available from Committee only.). 








AND 
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Gray AREA OF TRANSPORTATION OPERATIONS. Prepared by Nathaniel W. 
Kendall, assisted by Marjorie Seltzer. (Issued as information, has not 
been adopted by ICC.) Bureau of Transport Economics and Statistics, 
Interstate Commerce Commission. 114 pages, $ .75. 


Guwes Acatnst DecepTivE ADVERTISING OF GUARANTEES. Federal Trade 
Commission, (April 1960). 5 pages. (Available only from FTC.). 


Guiwes For ADVERTISING ALLOWANCES AND OTHER MERCHANDISING Pay- 
MENTS AND Services. Federal Trade Commission. (May 1960) 10 
pages. (Available only from FTC.). 


HANDBOOK OF AIRLINE Statistics, UNiTED StaTEs CERTIFIED AiR CARRIERS, 
CaLenDAR YEARS 1949-56. (June 1960) Civil Aeronautics Board. GPO, 
1960. 266 pages, $1.25. 


Hisroricat Statistics oF UNITED States, CoLoNIAL Times To 1957. Pre- 
pared under general direction of Edwin D. Goldfield, Chief, Statistical 
Reports Division, with the cooperation of the Social Science Research 
Council. House Document No. 33. 789 pages, $6.00. 


INVESTIGATIONS OF REGULATORY COMMISSIONS AND AGENCIES. Report of 
the Committee on Interstate and Foreign Commerce, House of Repre- 
sentatives. GPO, 1960. 95 pages, $ .30. 


JuRispICTIONAL CONFLICTS AND CooRDINATION OF TRANSPORTATION, with 
bibliography. Bureau of Transport Economics and Statistics, Interstate 
Commerce Commission. GPO, 1960. 56 pages, $ .55. 


Lasor Laws AND THEIR ADMINISTRATION—A Discussion. Proceedings of 
the International Association of Governmental Labor Officials, held in 


Kennebunkport, Maine, September 9-12, 1959. GPO, 1960. 211 pages, 
$ .60. 


Laws Retatine To Crvit Service RETIREMENT, January 15, 1920-Septem- 
ber 14, 1960. GPO, 1960. 261 pages, $ .75. 


Laws RELATING TO COMMERCIAL AIR SERVICE AND MIsCELLANEOUS AIR 
Laws, May 10, 1916-July 14, 1960. GPO, 1960. 320 pages, $1.00. 


Laws RELATING To SociAL SEcuRITY AND UNEMPLOYMENT COMPENSATION, 
August 14, 1935-September 13, 1960. GPO, 1960. 483 pages, $1.50. 


Liquor Laws, August 8, 1890-September 2, 1958. GPO, 1960. 315 pages, 
$1.00. 


Migrant Farm Worker in America, Backcrounp Data on MicRANT 
Worker Situation iN Unirep States Topay. Report by Professor 
Daniel H. Pollitt, University of North Carolina Law School, and Selma 
M. Levine, member of the District of Columbia Bar. Prepared for the 
Subcommittee on Migratory Labor of the Labor and Public Welfare 

Committee, U.S. Senate. GPO, 1960. 90 pages. (Available from com- 

mittee only.). 
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NaturauizaTion Laws, May 9, 1919-September 22, 1959. GPO, 1960, 
382 pages, $1.25. 


PaTENT PRACTICES OF THE DEPARTMENT OF THE TREASURY. Prelimi 
report of the Subcommittee on Patents, Trademarks, and Copyrights of 
the Committee on the Judiciary, U.S. Senate. GPO, 1960. 93 pages, 
$ .30. 


PATENT PRACTICES OF THE GOVERNMENT PRINTING Office. Preliminary 
report of the Subcommittee on Patents, Trademarks, and Copyrights 
of the Committee on the Judiciary, U.S. Senate. GPO, 1960. 9 pages, 
$ .10. 


ProsLeMs IvoLveD IN APPLYING FEDERAL MinimuM W4AcE To AGrRICUL- 
TuRE Workers. By Harry S. Kantor, with the assistance of Cora S. 
Cronemeyer and they Hauser. Labor Department. GPO, 1960. 
272 pages. (Available only from Labor Dept.). 


PROFESSIONAL Sports: ANTI-T Rust Act oF 1960. Subcommittee on Anti- 
trust and Monopoly of the Committee on the Judiciary, U. S. Senate. 
GPO, 1960. 26 pages. 


Reapincs IN UNEMPLOYMENT. Prepared for the Special Committee on 
Unemployment Problems, U.S. Senate. GPO, 1960. 1716 pages, $4.50. 


REPORT ON THE INSURANCE INDUsTRY. Subcommittee on Antitrust and 


Monopoly of the Committee on the Judiciary, U.S. Senate. GPO, 1960. 
337 pages. 


Report On REGULATORY AGENCIES TO THE PRESIDENT-ELEct. (Landis Re- 
port). Submitted by the Chairman of the Subcommittee on Adminis- 
trative Practice and Procedure to the Committee on the Judiciary, US. 
Senate. GPO, 1960. 87 pages. 


REPORT TO THE CONGRESS ON JUVENILE DELINQUENCY. National Institute 
of Mental Health and the Children’s Bureau. GPO, 1960. 54 pages, 
$ .35. 


REVIEW OF INTERNATIONAL ATOMIC POLITICS AND PROGRAMS OF THE UNITED 
Srates. Report by Robert McKinney. GPO, 1960. 4 vol., 1683 pages, 
$5.65. 


SociaL Securiry HanpBooK on OLp-AGe, Survivors, AND DisaBiLity IN- 
suRANCE. GPO, 1960. 261 pages, $ .75. 


Soviet EpucaTIon ProcGraMs, FouNDATIONS, CURRICULUMS, TEACHER PREP- 
ARATION, With met ie. By William K. Medlin, Clarence B. Lind- 
quist, and Marshall L. Schmitt. Office of Education. GPO, 1960. 281 
pages, $1.25. 


State Cuitp-Lasor Sranparps. Department of Labor. GPO, rev. 1960. 
210 pages, $ .60. 
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SraTE VETERANS’ Laws; Dicest or STATE Laws REGARDING RIGHTS, BENE- 
FITS AND PRIVILEGES OF VETERANS AND THEIR DEPENDENTS. Revised to 
January 1, 1960. Compiled by Margaret Fennel, Legislative Reference 
Section of the Library of Congress, for the Veterans’ Affairs Com- 
mittee of the House of Representatives, with the assistance of Mollie 
Z. Morgolin. GPO, 1960. 280 pages, $ .65. 


SUPPLEMENT TO COMPILATION OF VETERANS Laws. April 25, 1951-Sep- 
tember 14, 1960. 549 pages, $1.75. 


Tue Patent System: Its Economic anp Socuat Basis. Prepared for the 
Subcommittee on Patents, Trademarks, and Copyrights of the Com- 
mittee on the Judiciary, U.S. Senate. GPO, 1960. 25 pages, $ .15. 


Twenty-Five YEARS OF RaiLtroap SociaL INsuRANCE, 1935-60. Railroad 


Retirement Board. GPO, 1960. 28 pages. (Available from Railroad 
Retirement Board only.). 








